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VoUNG 6eNTLEMCN Ot THfi JuNIOB LaW ClaSS : 

We comme|fC^ the kbours of the session in this 
school with the study of Natural Law. — It is with un« 
ftft'eeted diffidence that I enter upon the investigation 
of a subject which has employed the pens and occu- 
pied the reflections of many eminent philosophers, 
and the rather as the habits and occupations of a busy 
life and of a profession which is too apt to be exclu- 
sive in its demands upon our time, have withdrawn 
hiy own mind from all familiarity with the able trea- 
tises with which the school of Ethicihas abounded. 
From these considerations I should have preferred an 
entire reliance upon a text book, but tnat there is 
none which has adopted and carried out a system of 
Natural Law upon the plan which seems to me most 
advisable for a School of Law. I purpose therefore, 
besides the Use of the ordinary text book, to deliver 
to the class occasional lectures upon the stibject, with 
a view of explaining the true spirit of the law of na- 
ture, and of pointing out its agreement or disagree- 
ment with the positive or municipal law. 

It is said by Mr. Paley that moral philosophy, mr- 
rality, ethics and natural law, all mean the same 
thing: namely, ^^ The science which teaches men 
their duty and the reasons of if." In this very gene- 
^ ral sense there would seem to be embraced the sub- 
<:> ject of ethics, (properly so called) which has, been 
^ assigned to the fertile genius of another merger of 
(^ the faculty, as well as that of natural law in a more 
restricted sense^ which has been attached to the du- 
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ties of tKlTscbool. ^j^JlflJli^jIDSCrstaDlli] 
matter, it is my purpose to avom Touching upon thaf 
portion which will be so much better treated else-' 
where, and to confine myself to those Tiews of it, 
which are more practical than speculative, and which 
•sre best calculated to throw light upon the main sub- 
ject committed to my charge. As we approach our 
enM upon the great theatre of life, it ir important 
. that we lay aside somewhat of the metaphysical subtle- 
ties of the i^cbools, and take that common sense view^ 
of every matter which is best calculated to give us 
just opinions pf human life and himyn duties. I 

/ shall therefore consider natural law as that rule of 

/ rectitude p)hicb. is prescribed to us by the author t^ 
^ / our being and pointed out by our reason ; and which 

I lies at the foundation of all wise and saltt.tary syistems 

Vpf positive law. 

It shall moreover be my object to satisfy you that 
there is such a rule of rectitude growing out of our 
constitution, founded Oj|^ our nature, binding every 
where, and the .source from wfiich all human kw.s Ae- 
rive their validity .and value. 

In the enforcement of these positions, if in follow- 
ing the example of other writers upon the .subject, I 
shall occasiQnallv spe^k of man as in that state which 
is familiarly called a state of nature, I beg it to be 
understood, that it is from no belief the^t such a state 
has ever had existence. The natural state of man 
has ever been and ever must be a state of society ; 
rude indeed (if you please) and confined to the nar- 
rowest limits, but still coeval with created man. Take 
the holy scriptures for our guide atKl the fact is 
proved at once! reject them andgive the reins to our im-' 
aginations, and whither will our unbridled fancies run "i 
Do they point to an eternity behind us ? Our mor*- 
tal eye will never peneUate the inists that bang around 
it. The keenest vision reaches not beyond a date, 
far, far within the period when countless miliionsmiD^ 
gled into society. It is the bible only that tells m» 
of the time when man was fotind atqne ; when 
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Tb^ world was Midj'the garden wasn wllj, 
And man Hie hermit sighted till Wonl^in sniiled. 

The supposition therefore of w4iat i« called a slate 
of nature, is at most grStturtoUs and i«' demonstrably 
impossible. Yet in dissectiilg thiB human heart and 
exjploring the law's which gr6W out df our nature and 
constitution, it sierves t6 simptify ^ur reasonings to 
proceed upon the favourite hypothesis of the exis- 
tence of a state of nature in the primitive ages of 
the world; Thus far X have fallen ih with the ordi- 
nary mbde of treating the subject ; but I beg to be 
trnderstoocf^ as discarding tiitogether a belief in that 
hypothesis. 

If there be anv^ truth which on aH bands will be 
acknowledged to be universal, it is, that there is no- 
thing in ]iatare which has not its laws. You will 
■have 4oriv^ but Uttle benefit from the preliminary 
steps you have taken in your education, if you have 
been altogether^ inattentive to this interesting fact. 
From the fir&t dawn of reason you have been observ- 
ing it in the qualities of matter, the growth of every 
plant, and the habitudes of animals. There is a la\v 
of nature for all ; and though, in boyhood, they 
struck you but as curious or amusing, yet aS reflec- 
tion has poured its flood of iigbt upon the mind, they 
have assumed a deeper and more enduring interest. 

Permit me however to place this matter before you 
morfs distincitly^ and in a light j which if it can boast 
of nothing new, may enable you at least to perceive 
xwsiVQ cleiii'ly, the itnportatit inferences! intend to 
draw from it, 

Natural philoiopby, iri its most general sende, is 
the science of^ ^se lawi^ accdrdiifg to which nature 
operates through' all her works; aind the settled mo- 
thods acc€^din^) to il?Attr& she wbrks^ are called tht 
lavD^^of natwn. The term isihdeefd'used very com- 
! monly id a more restricted '8etfs6>, but it is as accu-' 
rately applicable to the hfistory df a^plafit or*aflbi*:er^ 
to the habitudes of an animal, or the structure and 



organization of its frame, as to tRe laws of planetary 
motion, the principles of mechanics, or the phenome- 
na of light and electricity. Let us illustrate the mat- 
ter by a few examples. 

Take first the instance of crystallization. All 
crystalline substiinces have their own peculiar crys- 
tals. It is one of the laws of their nature. Thus cal- 
careous sparcrystayizesin rhombohedrons.^nor spar 
in cubes, and quartz in six sided pyramids; and these 
forms are so peculiar to those substances, that Jlwfr 
spar never crystallizes in rhombohedrons: or six sided 
pyramids, nor calcareous spar nor quartz in cubes. — 
Turner's Chem. 409, Next take ihe^dsetwe attrac- 
tions, all of which have their peculiar affinities, so 
unerring are they, that man's boasted wisdom appeals 
to them as tests. And here is a magnet I Though 
inanimate and senseless, it can, by the law of its na- 
ture, tell iron from silver or gold. It tells intuitively 
a pin from a needle ! And so with electricity. The 
very lightning of heaven distinguishes between a me- 
tal and an electric. It i» a law of its nature. Let 
us pass to the vegetable creation. 

Here is a flower ! It is denominated the helio- 
trope or sunflower, from that tendency it has to turn 
its calyx to the sun. Place it where you will within 
the influence of its beams, and 

It turns to its God with each varying hoor, 
And follows its idol throughout his career. 

This is the law of t^^ nature. Take this vine ! It 
is (he hop. It wipds itself around the stake for its 
support, as it will by instinct. But what is more, it 
always twines from right to left. Here is another. 
It is a bean ; twining indeed like the (SfiJier, but al- 
ways from left to right. It is the law of their respec- 
tive natqres. Do as you will, you cannot make them 
grow otherwise. Mount a little higher in the scale 
of being. Take the animal creation. All have th^e 
peculiar laws of their respective natures. The flocks 
and the herds are jjloodless and gregarious : the lion 
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ancl the tiger are solitary and cruel, ifet all have 
one common principle at least, in all their natures ; 
from the maternal hen to the fierce hyena and the ra- 
vening wolf. The natural storgee or love of their 
young, animates the whole, from the instant the 
whelp is ushered into life, or the tender chick is libe-* 
rated from its shell. Look next abroad through na- 
ture, 
" Tq the range of planets, sans and adamantine sphere?/- 

and contemplate the wondrous law that rules tlie 
whole. 'Tis gravitation ! whose universal power go- 
verns all creation, from the apple falling to the ground, 
to the mighty orbs, that wheef their unerring course 
through azure fields of air. They obey a law that's 
common to them all. They give the crowning proof 
that all creation lives by nature's laws ; — laws which 
proceeding from Almighty power defy the vain at- 
tempts of man to change them. 

Perhaps I may be asked Quo tendunt hcec 1 To 
what inferences would you have these facts to lead 
us? To this plain inference. If there be a law for 
all other created things, why not for man ! ** for 
man, so noble in reason, so infinite in faculties ; in 
form and moving so express and admirable ; in ac- 
tion so like an ahgel, in apprehension so like a god ; 
the beauty of the world, the paragon of animals." 
For him above the rest, whom human pride has 
taught us to regard as the peculiar object of the fa- 
vour and the care of heaven's all-ruling sire, must 
that Almighty Being have established laws which 
should govern his existence. Tkese are to him the 
laws of nature. They are laiirs for him whether we 
look upon him as a wanderillg savage, in his solitary 
cave, or as the polished and luxurious tenant of a pa- 
lace in the midst of a crowded city. They speak to 
the latter indeed in a voice by far more audible, and 
to an ear far more acute than the blunted senses of 
the brutal man of nature. To the man of civiliza- 
tion and society consciousness points out the paths 
1* 



of dutjr ; and the stings of conscience force him to ' 
pursue it. 

Nor is it to his structure and organization or to his 
appetites or propensities alone that these laws have 
been confined. A nobler nature having been, im- 
planted in him than is given to the brute, other laws 
to govern it must also be inferred ; for we have al- 
ready seen, that 'tis the universal attribute of being 
that all that has existence must have a law appropri- 
ate to its nature. Of this indeed we have perfect 
consciousness, and none can look into their hearts 
without a sense of inborn duty, there. It is of itself 
evidence enough of the real existence of a moral 
sense — innate and implanted in the human heart. 
What better evidence can we have of any thing, than 
that of our consciousness} What evidence have 
we of the objects of sense, but the consciousness 
which is derived from the information of the senses ? 
What evidence have we of the existence of our appe- 
tites, and our passions, of our love and our hatred, 
of our fears and our sympathies, of our wishes and 
our hopes, than consciousness itself? If I have then 
in my heart, a conscious love of what I consider right, 
and a correspondent abhorrence cf what I consider 
wrong, I have the same evidence of that moral sense, 
that I have of aH other objects of consciousness. I 
must therefore believe in its existence, though I may 
confess that in its operations it is ever subject to be 
deluded. I may also readily admit, that it may exist 
in different degrees in different individuals, in like 
manner as the acuteness of the senses and the pow- 
ers of the mind ana the benevolence of the temper 
are more remarkable in fne than in another. If in- 
deed self evident Jtruihs are to be received as axioms, 
self consciousness is the best assurance we can have 
of truth: and if in all men there is even a scintilla 
of the sense of right and wrong, the moral sense is 
established beyond the danger of contradiction. 
I am well awaie that, in these opinions^ I run 



counter to the favourite notions of those who so ear- 
nestly Qontest what they call the existence of a mo- 
ral sense. It is not, my purpose to enter into the 
speculations in which ethical writers have indulged 
on this subject, but I take leave to remark, that even 
admitting there is no such innate moral sense as.is so 
vehemently contested by Mr. Paley and others, it by 
no means follows that the constitution of man is not 
such that by the due use and application of our na- 
tural faculties as we grow up, and become adult, the 
ideas of right and wrong, the moral sense of order, 
justice, and all the other virtues will not inevitably 
spring up in our bosoms. It does not follow that the 
sense of right and wrong is not implanted in the 
heart by nature, because it cannot be called into ac- 
tion without an object. The diamond is not less a 
diamond because it is yet unfashioned by the lapida- 
ry. It does not follow that there was no such sense 
in the bosom even of the wild boy caught in the 
woods of Hanover, because in his uninstructed state, 
he would feel no horror at the treachery of Toranius. 
The exercise of the morsil judgment indeed, implies 
a just comprehension of the subject on which it is to 
be pronounced. The existence of the moral feel- 
ings does not. In the case of the wild boy of Han- 
over, it is obvious that until his mind was dulv m- 
formed of the relation between Toranius and his fa- 
ther, and until he was taught by reflection the pecu- 
liar tenderness and filial piety which that relation im- 
plied, it would be impossible, (even if the existence 
of his moral sense be admitted) that he could feel 
the sentiment of horror at the baseness of the son, 
which every cultivated understanding must feel, when 
the incident is recited. But to deny the implanted 
sense of right and wrong for that cause, would be 
about as reasonable as to de^y that the passion of love 
is innate in the heart, because it does not spring up 
until maturity and until an object is presented which 
is lovely to the eye. It is as reasonable as to sup- 
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pose, that there is no inborn sense of beauty and de- 
formity in a blind man, merely because the filcn upen 
his pupil, or the existence of a cataract, has obstruct- 
ed his vision, until his blindness has been removed by 
the dexterity of the occulist. The sensibility of the 
retina is there, though it was never called into exer- 
cise by the solar ray, till the operation of the surgeon. 
I hold therefore with those philosophers whoaflikmthe 
existence of a moral sense, or sense of right and 
wrong implanted in the heart of man. I adopt it as 
the basis of all my reasonings. I do not affirm in- 
deed that it enables us in all things rightly to decide 
upon what is right or wrong in human conduct. 
That depends, not upon the moral sense, but mainly 
upon the judgment ; and that judgment is subject to 
be warped and influenced* by various considerations, 
besides that it is liable to the inevitable defect of hu- 
man imperfection. We should not deny to the judi- 
cial magistrate a sense of right and wrong, because 
he often errs. We concede to him the best inten- 
tions — the strongest love of right and hatred of 
wrong — even at the moment he decides against our 
own convictions. It i^i no objection then to the exis- 
tence of a moral sense, that it wants uniformity in its 
operations ; e. g. that the exposure of infant children^ 
or decrepid parents is in one age or country a virtue 
and in another a vice. In both the moral sense is 
just the same. In both, the object is the same — the 
promotion of what is held to be a good, and there- 
fore right ; the error is in the reasoning upon the 
matter submitted to the judgment ; for reasoning 
may well vary our sentiments with respect to particu-^ 
lar actions, and their influence upon that general hap- 
piness, which a just sense of right and wrong ev«r 
prompts us to promote ; but it never could create^ 
our sense of right and wrong> since that is given us 
by him who gave us all things. As Cicero has well ex- 
pressed it; it is ^^ non scripta sed nata lex; ratio 
summaj insita in natura; quam nondidicimus, ac-^ 



cGpi..,aa, legiiiius, veruin ex nnlura ipsa, arrepuimus, 
hausimus, expressimus ; ad quam non docti sed far.ti ; 
noB institutt sed imbitli sumus." 

This innate sense of right and wrong, however, 
though i>T)planted in the human heart and constitu- 
ting a law of our nature, is still susceptible of im- 
provement by judicious attention and cultivation. 
Like the faculties of the mind, or the corporeal 
senses, its sensibilities on the one hand may be large- 
ly increased by exercise and sedulous care, while on 
the other, its just determination as to what is really 
right or wrong, its judgments upon the influence, ef- 
f«ct, and tendency of human actions, and Its conse- 
quent decision upon the propriety of an act, must al- 
ways of necessity be mainly influenced by example, 
authority, sympathy, habit, and the usages, customs 
and opinions of the community to which we belong. 
Hence the true mode of ascertaining what is morally 
right is to enquire what the reason, the cultivated 
reaton of mankind tnust necessarily pronounce on 
the matter in question. Hence too the necessity 
of the most scrupulous examination of every ques- 
tion of morals and of law; for though the moral 
sense be true as the needle to the pole, its polarity 
may be disturbed and controled by what is extrane- 
ous ; and hence it arises that we are so oflen com- 
pelled to draw the broad line of distinction between 
the nature of the action, and the motives of the 
actor. 

On this corner stone then I rest, that there is in 
man a moral sense of right and wrong; and as that 
sense must have been implanted, to lead us to pur- 
sue the good and eschew the evil, il seems but a (ait 
corollary from its existence, that the first taw of our 
nature is, obedience to its dictates. Man too being 
a creature endued with reason, that reason must be 
his guide in deciding between what is right and what 
is wrong, and in pmnting out those rules of moral 
conduct, or in other words, those laws of nature, to 
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wWch it must ever be his duty to conform. In ma 
king this decision it well may happen that human 
reason, defective as it is, may sometimes err ; and 
hence those variances between the moral codes of 
different nations, which have been made with so lit- 
tie justice the fruitful theme of argument and objec- 
tion to the theory of a moral sense. 

What tests then may we safely adopt for the dis- 
covery of those laws of our nature t6 which we owe 
obedience and which municipal law itself should al- 
ways respect. There is one at least to which we 
safely may resort. It is universality. Where through-, 
out the world, both savage and civilized, a principle 
has been adopted as a law of our nature ; where the 
municipal institutions of every people both ancient 
and modern have recognised its authority, we may 
safely take it as one of the great principles founded 
in the nature of man. Such for instance is the law 
of self presiervation. This is indeed familiarly styled 
the first law of nature. It is doubtless as universal 
as human existence. It prevails in a state of nature, 
if indeed such a state ever can subsist : it prevails 
among the savages of the desert, and is recognised, 
sub modo, by the laws of every civilized country. 
Supposing a state of nature, or supposing (what may 
happen and often has happened) a set of men cast by 
shipwreck on a desert island, where they are bound 
together by no common tie, and neither owns a su- 
perior in another, there could not be a doubt that the 
law of self-preservation must be the prevailing law 
among them Could we suppose it otherwise, could 
it be admitted that one could have no right td defend 
himself against another, then, as all in that condition 
are equal in regard to rights, none would have the 
right of self defence. So that this absurdity would 
follow ; that though I might attack others with impu- 
nity, (since by the hypothesis they would have no 
right to defend themselves) yet I would not be justi- 
fied in defending myself from fAeir attacks. In other 
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word)3 1 might atts^ck thtCfn h^X not defend 
Upon po principles could this be regarded a3 a i;ea- 
sonabie rule of right and wrong. The righ^ of ae\f 
defence, (and with it of self preservation) may with- 
out danger of controversy therefore be laid dovvn mi 
the first law of nature. 

Nor is it altogether lost by entering intp society. 
It is limited, controled and regulated indeed for the 
purpose of preserving t^e peace of society from the 
pernicious consequences of private broils and civil 
contention. Society steps in and fulfilling her en- 
gagement of protection affords her remedies to the 
party injured, sometimes by prevention and some- 
times by pun'rshment of the wrong doer. But still it 
permits the unrestrained exercise of the natural right 
of self defence, in all those cases of extreme charac* 
ter, where life is in danger, and no safety is to be 
found, except in the death of the assailant. And 
even in less heinous cases, if [ am assaulted, I am 
left to the exercise of the natural right of self defence^ 
provided I do not c^rry my resistance (arther than the 
attack m»f render necessary. 

Besides the principle of self preservation^ there are 
I conceive some others not less universal. The f^&t 
of these is the natural inclination between the sexes^ 
which may be considered as the first germ of that so- 
cial principle of which we shall presently speak. 
From this, next springs the relation of parent and 
child ; that natural affection, which, with the excep- 
tion of a few monsters of our race, warms the breast 
of every parent. The imbecility and long continued 
incapacity to help itself, of the young of the human 
species, while it seems to give additional warmth to 
parental tenderness, carries with it the strongest evi- 
dences of duty on' the part of the parent. This du- 
ty constitutes the natural law which binds the parent 
to |he maintenance and protection of his child ; and 
this law would seem to be as universal as the law of 
self defence; save, that in some nations of antiquity 
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tktid nmong dome savage people, the exposure of in' 
fants has been practised from false notions of tender** 
ness to them. We shall have occasion to point out 
hereafter the correspondencies of this natural law 
With our civil institutions. 

A third point, on which mankind throughout the 
World appear to have agreed, is the existence of a 
right of property. In the light in which We are now 
viewing the subject, the plus or minuSy is not the 
matter of consideration. The conception of the 
right of property, however insignificant, goes to the 
establishment of another principle, from whifch springs 
immediately the natural law of property. It is not 
our business here, to expend much time upon this to- 
pic. My only concern, at present, is to shew that 
there are laws of nature which grow out of our very 
constitution, and that those laws have so universal, 
Or at least so general a consent of the human race, 
that there can be but little reason to doubt, that the 
principles Upon which they are founded are planted 
in the heart, and the laws themselves obliga^y upon 
the conscience. Hence it is of little importance 
that there have been societies of meii who liaVe es- 
tablished a community of goods among themselves 
and will not admit the existence, of a separate pro- 
perty. Such instances are but anomalies which otight 
hot to affect our conclusions ; and what is more, even 
among them the law of property is admitted and in- 
sisted on. For thotigh it is held in common among 
themselves, thp society holds it in exclusion of all 
others; thus affirming in extenso the principle for 
which we are contending. Moreover the portion 
which each takes of the common stock for his own 
use, becomes exclusively his, and thus iar the law of 
property has place even among themselves. 

In searching out the foundations of natural law, 
there is none more extensive, nor in my opinion more 
legitimate, than the tendency to society which is im- 
planted in the heart of man. Waiving the influe?"'* 
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bf thoee aatural affections of the parent lo the child ^ 
and of the male to the female of our race, the slight- 
est observaticm will teach us^ that we are led by a na-* 
tural and instinctive desire to associate with our spe^ 
cies. — The existence of this strong propensity in 
other animals is too apparent to be denied. In some 
indeed it would seem to be of the simplest character ; 
to consist only of the mutual desire of herding toge- 
ther, frequenting the same pastures and drinking of 
the samcvbrook. Such is the case with those domes- 
ticated by man. But look to the forest^ where they 
are^und in their native wildness, and in addition to 
the manifestations of this instinct seen among do- 
mestic animals, the social principle is discovered to 
be developed by other extraordinary traits. There 
are some who seem to be associated in little common- 
wealths for purposes ol labor, as the beaver and the 
otter, and the bee and the ant ; while many act to- 
gether for purposes of defence forming themselves in 
their peculiar array, and making battle against an as- 
sailant under the command of the most oxperienced 
and intr^id of th^ir band. Such is the case of the 
wild horses of the prairie, who feed together in their 
pastures and on the approach of an enemy close in 
thick array against the common foe, wheeling their 
squadrons as their captain leads, and attacking or re- 
treating at the signal which he gives. His snort 
sounds the charge like a trumpet, or announces the 
retreat when resistance is in vain. Such too is the 
case with the buffalo and wild cattle of the west 
among whom the same concert of action is preserved 
for purposes of defence. But to come nearer home, 
who has not seen the same thing nianifested by our 
common swine when they have become wild by roam- 
ing through the woods. Attack them and their ranks 
at once are serried, while some fierce veteran boar will 
occupy the van lead on the battle or bring up the rear 
when driven to retreat And these things man re- 
marks, and comments on the intelligence they dis- 
2 
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pky. Intelligence ! Is it thea intettigencetm 4faem 
that leads to such resQlts, and can it be thatiar su«- 
perior intelligence in us can.bawithouta like effect? 
It cannot be» Man is a social not less than, a ra<- 
tional animal. What has been falsely called a state 
of nature — a state of solitude and separation from 
all our species — is an unnatural state. It' never has 
existed and it never can exist.. The curious temper 
of metaphysical philosophy in all its search for some 
example to justify its favorite abstraction, has ne- 
ver found but one — the wild boy in the woodi of 
Hanover. And he can iiirnish argument for nothing, 
for he knew no other t>eing« 

I have already said that whether we look to. the 
scriptural history of our race, which reprei^ehts the 
species in the beginning of all things. bound toge- 
ther by the same tender ties which now unite us in 
society ; or speculate on the nature and character of 
man, his wants, his weakness and his affections ; or 
observe the workings of his feelings, from the<|awn- 
[ng of reascHi td.its full meridian, we must io can- 
dor acknowledge the existence of the social in- 
stinct in our species. ^^ Attend only" says an in- 
telligent aud acute observer, <^ to the eyes, the fea- 
tures and the gestures of a child upon the breast, 
when another child is presented to it. Both in- 
stantly, — previous to the possibility of instruction 
or habit, exhibit the nK>st evident expressions of joy. 
Their eyes sparkle, and their features and gestures 
demonstrate, in the most unequivocal manner, a mu- 
tual attachment." This early demonstration of social 
feeling, in the ingenuous grows with their growth 
and strengthens with their strength. It proves 
the social state to be the natural state of man. Man 
has always been found in a social state, and one of 
the greatest punishments that can be inflicted upon 
him, is solitary confinment, oc banishment to some 
wretched land, where the miserable exile never shall 
behold again the human face divine. I am well 
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aware of the dail^ of the ascetic axid the misaii* 
Ihropic. Burt tipba the first we^habitttally l6ok as a 
gloomy fanatic or enthusiastic devotee, and upon 
the last as an unnatural monster, in whose bosom 
the miik of human kindness flows not. Philosophy 
must not draw her examples or vary her conclu- 
sions from the cases of the madman or the brute. 

I Cannot forbear to engraft on what I have said 
the just and beautiful remarks of the author of the 
" Philosophy of the Active and Moral Powers of 
Man," premising however that I 4o not at this time 
enler into the question whether the social principle 
is selfish or disinterested. 

^^ The question with respect to the social or the 
solitary nature of man seems to me to amount to 
this, whether man has any disinterested principles 
which lead him to unite with bis feliow creatures ; 
or whether the social union be the result of pruden- 
tial views of self-interest, suggested by the experi- 
ence of his own insufliciency to procure the objects 
of his natural desires. Of these two opinions 
Hobbes has maintained the latter, and has endea- 
voured to establish it by proving, that in what he 
calls the state of nature every man is an enemy to 
his brother, and that it was the experience of the 
evils arising from these hostile dispositions that in- 
duced men to unite in a political society. In proof 
of this he insists on the terror which children feel at 
the sight of a stranger ; on the apprehension which^ 
be says, a person naturally feels when he hears the 
tread of a foot iif the dark ; on the universal inven- 
tion of locks and keys ; and oh various other cir- 
cumstances of a similar nature. 

" That this theory of Hobbes is contrary to the 
universal history of mankind cannot be disputed. 
Man has always been found in a social state ; and 
there is reason even for thinking, that the principles 
of union which nature has implanted in his heart 
opmtte with the greatest force in those situations in 
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which the adMntages of the socid union are. the 
smallest. As society advances, the relations among 
individuals are t^bntihually multiplied, and man is 
rendered the more necessary to man: But it may 
be doubted, if, in a period of great refinement, the 
social affections be as warm and powerful as when 
the species were wandering in the forest* 

" Besides, it does not seem to be easy to conceive 
in what manner Hobbes' supposition could be real- 
ized. Surely, if there be a foundation for any thing 
laid in the constitution of man's nature it is for fami- 
ly union. The infant, of our species continues lon- 
ger in a helpless state, and requires longer the pror 
tecting care of both parents, than the young of any 
other animal. Before the first child is able to pro- 
vide for itself a second and a third are produ- 
ced, and thus the. union of the sexes, supposing 
it at first to have been merely casual, is insensibly 
confirmed by habit, and cemented by the common 
interest which both parents take in their offspring. 
So just is the simple and beautiful statement of the 
fact given by Montesquieu, " That man is born in 
society, and there he remains." 

" From these considerations, it appears that the 
social union does not take*its rise from views of self- 
interest, but that it forms a necessary part of the 
condition of man from the constitution of his nature. 
It is true, indeed, that before he begins to reflect 
he finds himself connected with society by a thou- 
sand ties ; so that, independently of any social in- 
stinct, prudence would undoubtedly prevent him 
from abandoning his fellow creatures. But still it 
is evident that the social instinct forms a part of hu- 
man nature, and has a tendency to unite men even 
when they stand in no need of each other's assis- 
tance. Were the case otherwise, prudence and the 
social disposition would be only different names for 
the same principle, whereas it is matter of commoa 
remark, that although the two principles be by no 
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fneatii inconsistent when kept within reasonable 
bounds, yet that the former, when it rises to any ex- 
cess, is in a great measure exclusive of the latter. 
I hinted too already, that it is in societies where in- 
dividuals are most independent of each other as to 
their animal wants, that the social principles operate 
with the greatest force. 

According to the view of the subject now given, 
the multiplied wants and necessities of man in his 
infant state, by laying the foundation of the family 
union, impose upon our species, as a necessary part 
of their condition, those social connexions which 
are so essential to our improvement and happiness. 
And, therefore, nothing could be more unphiloso- 
phical than the complaints which the ancient Epicu- 
reans founded upon this circumstance, and which 
Lucretius has so pathetically expressed in the fol- 
Jowing verses : 

" Turn poiTO puer, ut ssevis projectus ab undis 
Navita, iiudis iiuaii jacet, infans, indi^us omni 
Vitali auxilio, cum primuni in luminis oras 
Nixibus ex alvo ruatris natura profudit : 
Vagituque locum lugubri complet, ui sequura est, 
Cui tantum in vita restat iransire malorum."* 

The philosophy of Pope is in this respect much 
more pleasing and much more solid : 

" Heaven forming each on other to depend, 

A master, or a servant, or a friend, 

Bids each on other for assistance call, 

Till one man's weakness grows the strength of all. 

Wants, frailties, passions, closer still ally 

The commoa interest, or endear the tie. 

To these we owe true friendship, love sincere, 

Each home-felt joy, that life inherits here."t 

The considerations now stated afford a beautiful 
illustration of the beneficent design with which the 
physical condition of man is adapted to the princi- 
ples of his moral constitution ; an adaptation so stri- 

* Lib. v. 1. 223. • ~^ 

t See On this subject the Moralists of Lord Shaftesbury, 

8* 



n 



18 

king, that it is not surprising those philos^^^rs^ 
who are fond of simplifyipg the theory of hum^n 
nature, should have attempted to account for *the 
origin of these principles from the habits which our 
external circumstances impose. In this as in many 
other instances, their attention has been misled by 
the spirit of system from those wonderful combina- 
tions of means to particular ends, which are every 
w^here conspicuous in the universe. It is not by the 
physical condition of man that the essential princi- 
ples of his mind are formed ; but the one is fitted to 
the other by the same superintending wisdom which 
adapts the fin of the fish to the water, and the 
wing of the bird to the air, and which scatters the 
seeds of the vegetable tribes in those soils and expo- 
sures where they are fitted to vegetate. It is not 
the wants and necessities of his animal being which 
create his social principles, and which produce an 
artificial and interesting league among individuals 
who are naturally solitary and hostile ; but, deter- 
mined by instinct to society, endowed with innume- 
rable principles which have a reference to his fellow 
creatures, he is placed by the condition of his 
birth in that element, where alone the perfection and 
happiness of his nature are to found. 

■^ In speaking of the lower animals, I before ob- 
served, that such of them as are instinctively social 
discover the secret workings of nature even when 
removed from the society of their kind. This fact 
amounts in their case to a demonstration of that 
mutual adaptation of the diflferent parts of nature to 
each other which I have just remarked. It demon- 
strates that the structure of their internal frame is 
purposely adjusted to tliat external scene in which 
they are destined to be placed. As the lamb, when 
it strikes wMth its forehead while yet unarmed, proves 
that it is not its weapons which determine its in- 
stincts, but that it has pre-existent instincts suited 
to its weapons, so when we see an animal deprived 
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of the "sight of his fellows cling to a stranger, or dis- 
arm, by his caresses, the rage of an enemy, we per* 
cei^^e'the workjngs of a social instinct, not only not 
superinduced by external circumstances, but mani- 
festing itself in spite of circumstances which are ad- 
verse to its operation. The same remark may be 
extended to man. When in solitude, he languishes, 
and by making companions of the lower animals, or 
by attaching himself to inanimate objects, strives to 
fill up the void of which he is conscious. " Were 
I in a desert," (says an author who, amid all his 
extravagances and absurdities, sometimes writes like 
a wise man, and, where the moral feelings are at all 
concerned, never fails to write like a good man) — 
" Were I in a desert, I would find out wherewith in 
it to call forth my affections. If I could not do bet- 
ter, I would fasten them upon some sweet myrtle, 
or seek some melancholy cypress to contiect myself 
to ; I would court their shade, and greet them kind- 
ly for their protection. I would cut ray name upon 
them, and swear they were the loveliest trees 
throughout the desert. If their leaves withered, I 
would teach myself to mourn, and when they re- 
joiced, I would rejoice along with them." 

** The Count de Lauzun was confined by Louis the 
Fourteenth for nine years in the Castle of Pignerol, 
in a small rooQl, wbere no light could enter but from 
a chink in the roof. In this solitude he attached 
himself to a spider, and contrived for some time to a- 
muse himself with attempting to tame it, with catcli- 
ing flies for its support, and with superintending the 
progress of its web. The jailor discovered his amuse- 
ment, and killed the spider ; and the Count used af- 
terwards to declare, that the pang he felt on the oc- 
casion could be compared only to that of a mo- 
ther for the loss of a child.* 

* Iq Delille's poem on the Imagination^ the same anecdote 
which is here told of the Count de Lauzun i^attrit^uted to 
Pellisson, a celebrated literary and political character in. the 
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*' This anecdote 13 quoted by Lord Kames in bin 
Sketches, and by the late Lord Auckland in his Prin- 
ciples of Penal Law. It is remarkable that both 
these learned and respectable writers should have 
introduced it into their works on account of the 
shocking incident of the jailor, and as a proof of 
the pure and unprovoked malice of which some 
minds are capable, without taking any notice of it 
as a beautiful picture of the feelings of a man of 
sensibility in a state of solitude, and of his disposi- 
tion to create to himself some object upon which he 
may rest tho9e affections which have a reference to 
society. 

" It will be said that these are the feelings of one 
who has experienced the pleasures of social life, 
and that no inference can be drawn from such facts 
in opposition to Hobbes. But if they do not prove 
in man an instinctive impulse towards society prior 
to experience, they at least prove that he feels a de- 
light in the society of his fellow creatures, which no 
view of self-interest is sufficient to explain. 

" It does not belong to our present specula- 
tion to illustrate the importance of the social union 
to our improvement and our happiness. Its subser- 
viency to both, (abstracting entirely from its neces* 
sity for the complete gratification of our physical 
wants) is much greater than we should be disposed 
at first to apprehend. In proof of this, it is sufficient 
to mention here its connexion with the culture of 
our intellectual faculties, and with the developement 
of our moral principles. Illustrations of this may be 
drawn from the low state in which both these parts of 
our nature are generally found in the deaf and dumb, 
and from the effects which a few months' education 
sometimes has in unfolding their mental powers. 
The pleasing change which in the meantime takes 

reign of Louis the Fourteenth, who was confined four years 
in the Bastill^, on account of his connexion with the dis« 
graced minister Foucqmi, 
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place* irii their once vacant countenances, when ani- 
mated antl lighted up by an active and inquisitive 
mind, cannot escape the notice of the most careless 
observer." ■ 

In what has been said in relation 'to the law of 
nature, or that rule of rectitude implanted in the 
heart and pointed out by our nature, it will be per- 
ceived that I have draWn no aid from the authority 
of the scriptures. I have considered it not only 
feasible, but proper, that the great principles of right 
and wrong should be treated apart from the mani- 
festation of them in the holy writings. " If it were 
otherwise hOw could men of perfectly different reli- 
gions, deed or reiison with each other, on moral sub- 
jects ? To ,what common principles could they' ap- 
peal in their differences ?" The Chiqise, and the 
Turk, and the Hindoo, the followers or Confucius, 
of Mahomet and of Brahma,— even the Hottentot 
and the savage of our forests all acknowledge some 
rule of right and wrong, while they recognize no au- 
thority in the precepts of our holy religion. With 
all of them, the christian nations deal and have in- 
tercourse, and in those dealings they must appeal in 
vain to the laws of Moses or the precepts of their 
gospel. Nay farther, according to the popular chro- 
nology, the Jewish lawgiver flourished 2500 years 
after the creation; and before his day, (and of 
course before the scriptures even of the Old Testa- 
ment) eighty generations of men had passed away, 
(I estimate the generation at 30 years) and myriads 
had successively filled the eastern world. We can- 
not doubt that these, like us, had deeply planted in 
their hearts, some rule of moral rectitude, although 
they lived before the light of Jewish theocracy, and 
more than forty centuries before the blaze of chris- 
tian revelation, and the pure and humanizing influ- 
ences of its divine author, had insinuated into the 
heart of man the beneficent principle of universal 
benevolence. 
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Tt has moreover tieen well observed by a distin- 
guished wiiter, (Mcintosh— 183) that if there were 
no foundation . for morality antecedent to revealed 
religion, we should want th^t important test of the 
conformity of revelation to a pure nftorality by which 
its claim to a divine origin i» to be tried. The in^ 
ternal evidence of religion necessarily presupposes 
such a standard. The christian contrasts the pre- 
cepts of the koran, with the pure and benev<>lent 
morality of the gospel. The Mahometan claims 
with justice a superiority over the Hindoo, inas- 
much as the Mussulman religion inculcates the mo- 
ral perfection H>f one supreme ruler of the world. 
The ceremonial and exclusive character of Judaism 
has ever been regarded as an indication that it was 
intended tojave the way for a universal religion,— r 
a morality seated in the heart and a worship of sub? 
lime simplicity. These discussions would be. im^ 
possible unless morality were, previously proved or 
granted to exist." ^^It is absolutely essential to 
ethical science that it should contain principles the 
authority of which must be recognized by men of 
every conceivable variety of religious opinions." 
When to these suggestions are added the considera' 
tion, that in the division of the subjects of instruc-* 
tion, the connection of religion and morality falls 
within the department of the divine, and is or ought 
to be the topic of weekly illustration ; while my 
humble labours are devoted to the correspondencies 
ot moral and municipal law alone, I shall be readily 
excused, I am sure, for not venturing beyond the 
limits which have been judiciously assigned me, and 
for leaving to others far more competent than my* 
self, the pleasing, taslr^f displaying the beautiful 
harmony between a ppre system of ethics and the 
precepts of the gospel. 
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LECTURE II. 



Gentlemen : 



It has been my object in what has been said to eS' 
. tabltsh the existence of a moral sense of right and 
wrong ; or in other words^ a sense of moral rectitade 
implanted in the heart and susceptible of being 
brought into exercise under the guidance of our 
reason. I have also endeavoured to demonstrate, 
that there are certain moral tendencies in our nature 
which are universal in their operation and which 
may, in one sense of the expression, be looked upon' 
as laws of our nature, as they influence and* govern 
us in all things. These were, the desire of self pre- 
servation, the natural inclination between the sexes,, 
the natural affection of the parent for bis child, the 
inclination for social intercourse and the principle of 
property. But these are not only parts of our na- 
ture, and therefore constitute with man his great 
principles or motives of action, butthey are in truth 
the great foundations upon which our moral duties 
rest, and are therefore the sources of the law of our 
I •actions, which in its strictest sense may be denomi- 

r nated the law of nature. Before however we ex- 

patiate upon this interesting branch of our subject,, 
it will be best to settle some preliminary matters 
which may serve to facilitate our subsequent pro- 
gress. 

I have said in our last lecture that notwithstand^ 
ing the existence* of a moral sense, it does riot (oU 
low that it will enable us in all things rightly to dt>- 
dde upon^ what is right or wrong in human conduct. 
The different customs and laws of different nations 
in relation to the same master, abundantly proves 
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this^ and have indeed been the chief foundation of 
the argument against the existence of a moral sense. 
It has been said with great truth that there is scarce-' 
ly. a single vice which in some age or country of the 
world has not been countenanced by public opinion ; 
that in one country it is esteemed an office of piety 
in children to sustain their aged parents, in another 
to despatch them out of the way ; that suicide in 
one age of the world, has been heroism, and in ano- 
ther is felpny ; that theft, which is punished by most 
laws, was, by the laws of Sparta not unfrequently 
rewarded ; that the promiscuous commerce of the 
sexes, although condemned by the regulations and 
censure of all civilized nations, is practised by the 
lavages of the tropical regions, without reserve, com- 
punction, or disgrace ; that crimes, of which it is 
no longer permitted us even to speak, have had their 
advocates among the sages of very renowned times ; 
that, if an inhabitant of the polished nations of Eu- 
rope is delighted with the appearance, wherever he 
meets with it, of happiness, tranquiUity, and com- 
fort, a wild American is no less diverted with the 
writhings and contortions of a victim at the stake ', 
that even amongst ourselves^ and in the present im- 
proved state oi moral knowledge, we are far from a . 
perfect consent in our opinions or feelings ; that you 
will hear, dtielling, alternately reprobated and ap- 
plauded, according to the sex, age, or station of the 
person you converse with ; that the forgiveness of 
injuries and insults is accounted by one sort of peo- 
ple, magnanimity, by another meanness ; that in the 
above instances, and perhaps in most others, moral 
approbation follows the fashions and institutions 
of the country we live in ; which fashions also, and 
institutions themselves, have grown gut of the exi-* 
gencies, the climate, situation, or local circumstanr 
ces of the country ; or have been set up by the au- 
thority of an arl>itrary chieftain; oi; the unaccounta- 
ble caprice of the jnultitude — all which^ it is observ- 
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^ IcmAs very little like the 8tea4y hand a^d indeli- 
ble cbarfitCters of nature. 

I<lotwithstanding the great apparent force of these 
^ remarks they prove at most, what cannot be denied, 

* either that the judgment of the actor may be mis- 

led^ ox that the voice of conscience may be suppress- 
ji4 «, disregarded. They do not disprove the exis- 
tenl:^ of a moral sense o^f right and wrong, since 
many of the actions here detailed have proceeded on- 
ly from mistaken judgment^ while others have been 
warped.and influenced by &lse views and ungoyern- 
ed passions, which have smothered, for a while, the 
lUitural dictates of the heart. — It behoves us there- 
fore to look narrowly into the niatter, and to ascer- 
tain by what guide this moral sense of ours is di- 
rected, and by what test we should be governed in 
deciding upon the conformity of human actions to 
the great law of our nature. 

1. First then, let us enquire, what is to be pur 
guide in this pursuit after moral rectitude. The an- 
swer is ^^ the light of reason." It is the business of 
our reason to examine and to find out those rules or 
laws of nature by which we should be gviided, and 
those rules oi^ conduct which are dictated by an en* 
tire submission to the inborn feeling of moral recti 
tude. Reason is as plainly given to us for this pur- 
pose, among others, as the eye is given for the pur- 
pose of sight. It is the eye of the mind, which is 
to look out for us^ in order to direct our paths in the 
purstfit of what is good and in flying from what i^ 
evil. If we do not exercise it to this purpose, it is 
oif little use. It cannot have been iipplanted in u« 
but wiUi the intent that it should be.exercised as our 
guide and- oiir director. There is indeed no other 
guide for miBin. Beings who have reason, to disco- 
ver^ how to regulate their afiections and their actions, 
BO as to secure to themselves that happiness^ Hf^b 
is the great end and aim of their existence, fit^no 
«ther director than this. Beings without the ra'N^- 
3 



if faculty, act iinder the cbntinued i'mpufee of thefr 
instincts, — their natural appetites and affections. 
But man indued with reasoB to tiiscover the good 
from ill; man invested with an intellect' that cait 
pierce futurity, aiid trace the consequences of his 
actions, follows not blind instinct as his guidel ttia 
appetites and desires and particular affectiohs jak0 
not, as with the brute, his rule of conduct. 'The^ 
are indeed the motive principle which impels, but 
reason at the helm must give them their direction. 
So fer from Tt)eing our guides, the jafTectioias thefti- 
selves must ever be subjected to the gurding princi- 
ples of our reason. Thitt claims superiority for it- 
self, and speaks to us in the language of authority. 
We recognise it as our master. The good obey it, 
though the bad rebel. Such is bur natut-e that' the 
greatest iii^ard satisfaction of the virtuous man de- 
pends upon the approbation of his reason ; and the 
consciousness of haviiig acted in conformity to its^ 
dictates. On the other hand. We have caus& to be^ 
lieve, that even the wicked are tormented by the cojn- 
sciousness of despised and contradicted reason. ^Il 
is the jaw of our nature then that we should Obey 
it. It is not less a law of duty that wo^shOuld mailfi- 
tain it as the governing principle of all our affec- 
tions and pursuits, and^ that we should cultivate, in- 
form and enlighten it by all the means in our power 
and above all by patient and deliberate thinking.* 

*^ '* Crimes cpmmij^ted through igporance are only excusa- 
ble when the ignorance is involuntary : for when the cause 
of it lies within ourselves it is then justly punishable. .The 
ignorance of these laws which alt maylrnpwif they will, 
does not excuse the breach of them ; and neglect is not par* 
donsible where atte^ntion ought to.be bestoSwed., %at perhaps 
it may be said we are incapable of attention. This boWevef 
is our own fault — since the incapacity has been contracted 
by our cdntinual carelessness, as the evils of injustice and in- 
tenjiperance are contracted by the daily commisswn of iaiqiM* 
ty, ai\!^ the daily indulgence in vebiptnousness. Far^ such c» 
our aetions are our haU^s must becorw^" Aristotle's Ethics by 
Gillies, p: 305. 
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Th^ gnaJt ejf^.^ €ducfiti0n ought to be to induce 
thi^udqle w^d^ddiberaietein^ery and to give the 
(QiQcl (l|e habit of reflection upon the subject of du- 
ty, iind of weigtiins things niaturely belfor^ it chooses 
and, determines, when this is done it is not very 
difficult to point out the proper rules of action, or to 
4[ecid€L upon the most efigible course of behaviour 
a^d of life, and the proper system for the gover^n- 
ment of the appetites^ and 9.ffections^ ^* 

2. Our next enquiry is, "by what test shall we 
be governed in deciding upon the coqform'^ty of h^- 
man conduct to the great law of our nature. *^ 

. Connected with.this enquiry is the question which *i 
has given rise to the animated discussions between 
Che writers on ethics on the tvv^o systems of philoso- 
phy^ the social and. the selfish : The advocates of the 
latter tracing all actions as well as all duty to the 
selfish principle in man, of providing for his own 
bappiness and security ; and the advocates of the 
fornj^er contesting this theory not as it respects our 
(motives and feelings only, but as it relates to the great 
principles of natural duty. Pursuing as we are ehga* 
ged in doing, the subject of natural law not as a mere 
speculation but with practical views, it will obvious- 
\^ be of little importance that we shbuld take part 
in these discussions with which you have already 
l>een familiar in the school of philosophy. If, as we 
$hink may be clearly shewn, the same laws of hu- 
man action will^ result whether we_ consider human 
obligation to rest on the foundation of the selfish 
principle or not, it is obviously not worth oiir while 
io consume our limited time in so unprofitable a con- 
troversy, t shall the];ef6re waive the discussion, 
confining myself to one or two sunple remarks. 

First, I will observe that the true (question seems to 
be not whether man in society always acts from the 
selfish principle, but whether that prii^ciple is not 
the original foundation of all right and obligation. 
Admit that the selfish principle, were the original 



foundation even of society itself, it by no means Ibi- 
lows that afiler entering into it, the motives o^ action 
should be ^ovelling and selfish. On the ctmtrary 
if my happiness is promoted by society, and if as 
can be easily shewn', its welfare and perfection is ad- 
vance by the cultivation of all the generous, eleva- 
ted and social feelings, it follows necessarily that^f- 
ter entering into this new relation, I must learn to 
forget SELF in all my actions, and to pursue that line 
of conduct which will benefit my kind without a 
confined and narrow view to my own immediate ad- 
vantage. I must leariFi to obey those rules and max- 
ims which the experience of ages has shewn to be 
promotive of the good of society, and to cultivate 
those amiably and benevoletit feelings which have 
been found so essential in th6 intercourse of man^ 
kind instead of entering, upon every occasion, into 
hew and independent speculations upon the proba- 
ble consequences of every Action. Upon no other 
principles can i^ociefty get along ; — upon no other 
principles could the individual himself get along. 
Life is designed for action — not altogether for dreamy 
speculations. The rules of action which have been 
deduced from the experience oi mankind are so ma- 
ny reaultSj wMch serve to dispense with the n^es- 
sity of perpetual recurrence to first principles. Such 
a recurrence upon every occasion, where action is 
demanded, would be as absqrd, as for the mathe- 
matician to pause in his transcendental calculations, 
that he may, by counting, learn whether two and 
two really make four. If therefore I concede the 
advantage of society to my happiness, and the im- 
portance of advancing its prosperity and perfection, 
I have only to follow as my guide, the principles, 
which wisdom and experience have for ages pointed 
out, as essential to its existence, and to cultivate 
those social feelings and motives, without which it 
would no longer continue to be a blessing.^ — But this 
is not all. H<>wever we may reason and however 
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we may tbiBorize about the origin of society and the 
fottndationt of natural duty, we must all be sensible 
that there is in our hearts a moral sentiment -which 
impels us to acts of benevolence and generosity, in 
which we can trace no selfish principle whatever. 
Our consciousness then-^the best witness of that 
which is within us — bears testimony to the disinte- 
restedness of many of our feelings, and negatives 
tiie theory of the total selfishness of the human heart. 
I cannot do better than refer the student to the 
beautiful remarks of Idr. Hume upon the subject. 
Vol. 2, page 349, 268. 

But however cordially we may concur in the opin- 
ions of this author respecting acts of benevolence, 
friendship, generosity, and the like, we cannot con- 
cede that the natural law any more than the laws 
of society take cognizance of them. All acknow- 
ledge that they constitute what are very usually, 
though not very accurately^ called imperfect rights t^Q <? 
and obligations. (I say " ikct accurately ^^ hecdi\!^eA^r/i 
both right and obligation must be perfect and comv^ ^ 
plete or they cannot exist at all.) In other words^ 
' thef we not enforced either by natural law or civ^l'TS S^ 
institutions. No man can, upon the principles of- i" ^ 
either, compel another to be generous, since all those ^ 
duties which seem to spring from the social princi-r 
pie they leave to the workings of the heart alone. 
They look upon them as conferring no obligation, 
as creating no right, and therefore as furnishing no 
foundation for the action of law. They treat them 
ai not commanded by, and therefore as creating no 
part # the law of nature or society : They regard 
them as actions voluntary and spontaneous and 
therefore not the object of compulsion ; for gene- 
rosity by compulsion^ would cease to be generosity ; 
whereas all law must compel or oblige, or it is not 
Haw ; and by consequence what it does not compel 
or oblige is not an object of it ; so that the right to 
demand charity and the dutv of giving it are neither 
3* 
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/ of them enforced by natural law : and thus it is ob- 
vious, that natural law merely sustains those rights, 
and compels the performance of those duties which 
grow oqt of the right and obligation of self preser- 
vation, and the pursuit of our own individual hap- 
piness. 'Municvpol law indeed is called in to enforce 
our BO^al rights and duties^ natural law commands 
alone the preservation of ourselvi^s. 

I have for these reasons, (and for others not ne- 
cessary to be detailed,) ever been of opinion, that 
though the motives which prompt our actions in our 
intercourse with society are often of the most ele- 
vated and disinterested character, refined and puri- 
fied from every selfish feeling, and dictated only by 
the most generous philanthropy, yet that the great 
natural duty of man was to himself, and his first ob- 
ligation to secure bis own safety and happiness ; and 
if I could be convinced that society was inimical to 
these essential objects, I should not hesitate to say 
tRat it was man's duty to abandon it ; and to seek^ 
in retirement from his species, that bliss which an 
intercourse with them had failed to secure him. It 
•an only be under the influence of similar ofltiilons- 
that the learned commentator on the laws of Eng- 
land distinctly pronounces, " that it is the sense of 
their weakness and imperfection that keeps man- 
kind together. That demonstrates the necessity of 
this union ; and that therefore is the solid and natu- 
ral foundation as well as the cement of civil socie- 
ty." The selfish principle, as the bond of union, 
cannot be more clearly avowed, than in these expli- 
cit remarks of this learned *yet practical tipiker : 
and the more it is examined the more I am persua- 
ded will its truth be conceded by all but the visiona- 
ry and speculative metaphysician. 

It remains then but to shew that upon the hypo- 
thesis of the selfish system as here explained, the 
same rules of action will result as upon the hypo- 
thesis of its adversaries. Nay more ; I am persua- 
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ded that the same generous and elevated and diffin^ 
terested motti^e&may be traced in the actions of the 
vijj^ous anliing men, upon the one theory as upon 
the other. 

Iliave already said that, what is denominated the 
state of nature, never could have had existence. 
The nature of man, his helplessness in infancy and 
all his propensities contradict it. Taking the Mo- 
saic account of creation, and man and troman both 
sprung full formed 4ito life and conoKtittited the iirsi 
society in the connubial state. Very soon the far- 
ther relation of parent and child arose and thus 
&om the beginning society had existence. Even the 
disciples of the Elian school, (I think it was) who 
held creation itself to be eternal, and the race of 
man to have existed without beginning, mdist batve 
held society also to have existed, upon their own 
principles, from all eternity. 

Be this as it may, the natuiral wants of man made 
society essential to him. The fulfilment of the 
great law of his nature, the duty of pursuing his 
happiness and the means of self preservation de- 
manded that he should ^sociate with his fellows. 
His natural propensities, moreover, were gregarious 
as I have already shewn, and his necessities conspir- 
ed to lead him to indulge them. Born in weakness, 
his first wants were supplied by maternal tenderness. 
Taught by this to value even the simplest form of 
intercourse with his species, he would be the more 
ready ff^ continue that intercoyrse and would soon be 
taught to associate still farther with others, for his 
support and his protection. He soon would find 
that while he could attain to but little comfort, and 
remained exposed to continual danger, from man 
and beast, in the isolated condition of the natural 
man, association witii His feltows would add both to 
bis safety and his enjoyment, and thus by degrees 
society woold grow up : by tacit agreement as we 
inay suppose, and without express contract. Such 
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indeed wouid be the natural 4t^urse of things. But 
'though by the necessities of' their natoie meawere 
first compelled t^i seek mutual assistant, to adJ^to 
their strength and multiply their enjoyments^ they 
soon found this union and intercommunication tn it- 
self as agreeable, as it was necessary » In the more ad^ 
vanced stages of society we all are sensible of this. 
All will admit that the pleasures of social intercourse 
form a large source of Our happiness. Acts of com- 
passion, huolanity, friendship^igratitude and benc^ 
volence, to say Nothing of the endearments of mar- 
ried love and parental fondness, afford the most so- 
lid satisfaction to the mind. The generous bosom 
takes delight even in sympathy with distress ; and 
dramatic exhibitions bear nightly testimony to this 
secisiUve enjoyment. But if such be the warmth of 
social feelings even where the ingenuousi nature has 
been rubbed off by the over polish, of society, what 
nyist it. be among the children of nature, banding to-^ 
gether for defence against the savage, or uniting 
their strength for the erection of a shelter from the 
storm ? You have an answer to the question even 
in the history of our frontiers. There the tie, which 
binds the intrepid backwoodsman to his fellow, is 
stronger than the tie of brotherhood. The bond of 
common danger is closer than the bond of common 
hlood. And what is the nature of the association ? 
Una salus, commune periclum ! Each is bound to 
the other to stand by him to the death and pour hi& 
blood out freely for lys friend. And who 4iall say 
that either violates the duty of self preservation in 
thus uniting in a common cause for mutual protec- 
tion f Suppose he falls in the defence of his ally ? 
Does he break the law of nature by exposure of his> 
life ? Far from it. The league was formed to save 
it: and though the fulfilment of its terms proves fa- 
tal in ^the end, yet a few considerations will shew 
the entire consistency of his conduct with natural 
duty. 
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The condition of man in the supposed state of 
nature must have been destitute and miserable be- 
yond the conception of a ciyilized being ; a naked and, 
homeless wanderer, shivering and shrinking from 
th^ tempest, subsisting upon acorns and undressed 
roots, or the bleeding carcasses of animals, and start- 
ing at the motion of every leaf from fear of the wild 
beast or his brother savage ! it is impossible for hu- 
man iriiagination to appreciate his sufferings. His 
solitufjle alone t^e least of all h^ ills, is held in so- 
cial tffe a felon's punishment ; and the solitary cell 
which he would deem a blessing, is the ultimate in- 
fliction of our penal laws for moist of the atrocious 
crimes. How lively are our sympathies for wretches 
thrown upon a desert waste whose privations are but 
rarely half as great as bis ! The fictitious tale of 
Robinson Crusoe whose powerful appeal to the hu- 
man sensibilities we all acknowledge, presents not a 
picture half so touching as the wretched outcast of 
nature. For he had some resource. His mind was 
stored with useful knowledge, drawn from his inter- 
course with his species. His labors were dided with 
implements taken from the ship, and his comforts 
were enlarged by articles fiishioned by the skilful ar- 
tisan, for the use and convenience of man.* 

If siHch was the condition of man in the fancied 
state of nature, there was nothing so emphatically 
tommanded by the law of self preservation, as as- 
sociation, (with all its risks and duties) with his fel- 
low man. Society was the only remedy for his in- 
numerable ills, and imperious duty demanded its 
formation.— ^Bu tit could not well 1)e -^formed without 
a sacrifice — without a quid pro quo — ^none could ex- 
pect assistance who would not give it ; none could 
hope for protection, who would refuse it in return. 
Mien were of neces$ity then compelled to associate, 
under engagements express or tacit of mutual aid 

* See 1 Adams' defence 141, eltraet from Maebiavel. 
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und concert ; and from this small germ tJbe social 
principle would naturally shootout into innumerably 
branches. H^nce springs the sacred obligation to 
hazard our lives for our. country's good. In mori^U- 
ty and in the conduct of bumsui life, no p^incip1e.i$ 
more true, than of two evils to choose the. least ; 
and. in entering into the social pledge of o.ur lives 
for the protection pf our fellows, we but incqr the 
lesser hazard, to eschew the greater. The safe- 
guards of the law are thrown around us for our pro- 
tection even in, the silent watches of the night,, and 
in return for the happy security it gives, we owe our 
lives, (if it be necessary) to the great partnership of 
society. For, as has been eloquently said, " society 
is a partnership in all science ; fi partnership in all SLfU 
a partnership in every virtue and in all perfection.'* 
It is a partnership top, for good and for ill ; for bet^ 
ter and for worse; for the day of safety and tho 
hour of Bangor ; finally it is the partnership for thi^ 
great and benevolent end of proipoting the general 
happiness and gopd of all its members, ^ay more ; 
the social principle expands as it advances, and.iiike 
its animating spirit — the spirit of benevolence^ jt 
knows no limit, but the limits of the human lace. 
It stretches out its arms beyo^id the confines of its 

S articular country. and embraces in its beneficentin-^ 
uiEUices an mankind. It extends the principles oC 
the law of nature, which w^re but now the bond 
that united a few scattering salvages for .safely and 
f protection, ^nd they become the revered and sacred 
; cord yehich bii^d^ together the great society of nar 
' . tions. For national law, young gentlemen^ you will 
\ soon team, i^ but the law of nature tipplied to the 
intercourse Ipa^ween the sovereigns of tlie earth, who 
own no copimoA superior, yet bow with reverence 
to the sacred dictates of a common rule. 

Society then being absolutely essential to the pro- 
tection and happiness of man and the only sure and 
effectual means of tbat self preservation whicji it is 
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Ms first duty to* secure, it follows as a iiedfessatry con- 
sequence that he is bound to protect and preserve 
Society itself by all the efforts in his pbWer. In do- 
ing this^ he preserves himself ; in adding to its strength 
and prosperity he is but adding to the strength of 
that arm which is to be outstretched for liis prote6- 
'idon.' It is to him tjie bulwark of his safety which 
|t behoves him to defend at the risk, even of life ; 
for he who would save his life must risk it, if his 
own defence demands it. Thus, the great law 
of self preservation and the pursuit of hap|^itiess 
is translated from himself to society, and th^e test of 
virtuous actions is found to be their tendency to pro- 
mote the general good and happiness of all. And 
thus we see, that whether we trace the laws of hu- 
man conduct to the principle of self interest, or ad- 
mit with some philosophers that the true principle 
of all morality requires the annihilation of self) we 
shall still come to precisely the same result, in de- 
termining upon ihe merit or demerit of hutnan ac- 
tions. The general happiness and good of all is 
the true test, (on either hypothesis) of the merit of 
the action though it cannot^ be denied that there 
may be a wide difference between the merit of the 
actors themselves. 

This leads me to observe in the language of Mr. 
Paley^ that actions are in the abstract right or wrong 
according to their tendency ; the agent is virtuous 
or vicious according to his design. *^An action" 
says Mr. Stewart, " may be said to be absolutely 
right when it is in every respect suitable to the cir- 
cumstances in which the agent is placed ; or in other 
words, when it is suchy as, with perfectly good in- 
tentions under the guidance of an enlightened and 
well informed understanding he would have per- 
formed. An' action may be said to be relatively 
right, when the intentions of the ^epnt are sincere- 
ly ^dod, whether liis conduct be wTtabi© to his cir- 
comstances or not. It is the relative r^tltude of 
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an action which (kteriiuDei the mmA i»$ert of tkm 

agent but it is its absolute rectitude which deter- 
mines its utility to bis worldly interests and to th^ 
welfare of society.. And it is only so far as absolute 
and relative rectitude coincide that^tility can be at' 
firmed to be a quality of virtue.'^ 

To these ext>anded remarks on the difference be- 
tween the virtue of an action and the virtue of the 
agent, I greatly prefer the plain, true and simpte 
distipctidn of Mr. Paley i to which if we will ad- 
here we shall have little reason for the complaint 
which has been made by Mr. Brown, of the confu- 
sion and apparent contradiction arising from the at- 
tempted distinction. There is certainly no diffiqiik 
ty in understanding that an act may promote the 
general good, while the intentions of the actor may 
justly exclude him from all approbation for having 
done it ; and on tlie contrary an action may have a 
mischievous tendency, while the good intentions of 
the actor are beyond dispute. This is particularly 
discernible in refefenqe to legislation, for though no 
reasonable doubt can generally be entertained of the 
bona fides of the legislative body, yet innumerable 
instances might be produced, I fear, of most mis- 
chievous legislation : and thus it is, we may have 
bad laws, while we impute no blame but ill direct- 
ed judgment, to those who pass them. 

Having established I trust upon uncontrovertible 
foundations, that the conformity of human conduct 
to the great law of our nature is to be tested, by its 
tendency to promote the general good, and that rea- 
son must be our guide in this pursuit after moral 
rectitude, I must remark that there Is much danger 
in too habitual a recurrence to this remote principle 
of action as the guide of our particular actions. It 
would be diflicult even for the most sagacious and 
experienced to tnake upon every occasion accurate 
apd proper esti|aiftes of the future consequences^ of 
particular actions^ so as in every variety of circum- 
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stances, tOidetermine jostly , which action would con- 
tribute most to augment the happiness and lessen 
the misery of all. The unaided reflection of no 
man would be adequate to such a task. The mo- 
ment of action moreover is not the most propitious 
for these decisions. Our reasons are then too apt to 
be warped bf the feelings which excite us. It is 
better therefore to lay down principles for our gene- 
ral government, drawn from the wholesome lessons 
which have been taught by the sagacity of the wise 
who have gone before us. Wisdom herself is in all 
things dependent upon the treasures of esperience, 
but above all is she so dependent when she is called 
upon to determine upon the effects and consequen- 
ces pf human actions. And where are these trea- 
sures of experience to be found ? They are to be 
found in the rules and principles of moral duty 
which have been building up for ages as the rules of 
human conduct. Instead therefore of attempting 
to decide for ourselves on every occasion, what ac- 
ceding to our own short-sighted and imperfect es- 
timate of consequences, should in any particular 
ease be the rule of our conduct according to the law 
of nature, we must substitute other rules less gene- 
ral, subordinate to that law indeed, but founded up- 
on it and admitting of a more ready and commodi" 
ous practical application. Moreover, having enter- 
ed into society we have submitted to the general 
sense, discretion and judgment, of the whole body of 
which it Is composed, the determination of what 
will or will i)ot promote the common good. To 
that determination it is our duty to submit. So 
that here we have at once in the positive law, a bo- 
dy of fixed and settled rules which serve as our 
gttide> and which absolve us from the necesaiijf, and 
rettrid us from the fight of consulting our own 
views in deciding upon our course of ccmduct. 
There are indeed many things abouflfhich human 
laws*are silent, and which are therefore left to our 
4 
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discretion and our judgment. Yet in the^^it it not 
less our duty to obey the great and leading princi-' 
pie of promoting the general good, find to follow in 
this pursuit of mora) rectitude, the principles of mo- 
rality and virtue which the experience of ages, and 
the wisdom of the sage and the general testimony 
of mankintl, and the beautiful precepts of religion 
have prescribed as the rules of duty to ourselves. ah<| 
towards others. Piety to God, bounty to the poor, 
forgiveness of injuries, gratitude to benefactors, fi- 
deKty and tenderness to the partner of our lives and 
careful education of our children are some of the 
duties to others of this description : while tempe- 
rance, moderation in Our wishes,- control of our pas- 
sions, restriction of our indulgences, suppression, of 
pride, of vanity and superciliousness, veneration for 
truth, uprightness and honesty in all our dealings, 
and benevolence and frankness in all our intercourse; 
may be mentioned as well ascertained duties which 
we owe to ourselves in our pursuit of that happi- 
ness which is the end and aim of our being, an# 
the leading object of all our wishes. 

But though in the ordinary transactions of life 
instead of following the glimmering taper of our 
own notions of moral rectitude it is better to obey 
the lawsof the land, and the dictates of a conscience 
enlightened by the counsels of the wise, and the 
precepts of a pure religion, yet it does not cease. to 
be important in preparing ourselves for the great 
and important duties of life, to pursue our inquiries 
into the principles of natural law, and their €pplica^ 
tion in the direction of human actions. In dis* 
charging the momentous and responsible duties of 
lawgivers, which in this our free and happy country 
may devolve on many of you, a just and proper 
, knowledge of the laws of nature^ or in other word» 
/ of the great principles of right and wrong, will 
\^ throw a light upon your paths which may lead to 
wise and salutary legislation ; and even in the sta^ 
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lions of advocates or judf eii, die latmt knowledge 
«HiU often elucidate the spirit of the law, and enable 
you to untie some gordian knot which, without its 
lights,^ would defy your mqU patient ^efforts. We 
«haU therefore proceed «ritJi <our investigations, and 
^nd^vor to ascertain what ruJes of moral rectitude 
are fairly to be deduced from the great principle we 
have established Ahat the general good is to be our 
end and aim. 

And here, it is first to be remarked that in in- 
quiring into ihe tendencies of actions, we must ne- 
arer forget that they are two fold ; particular and 
general. The pat^icular consequences of an ac- 
tion are the good or evil which that action (consi- 
dered singly,) directly and immediately occasions. 
The genjeral consequences are the beneficial or mis- 
xihiev^us tendencies of the action upon the happi- 
ness and well being of society, if suqh actions were 
generally permitted. 

There is nothing in all morality more important 
than this distinction ; and it is of peculiar importance 
in free countries like ours, where public opinion has 
so much influence, not only upon legislation and 
the system of jurisprudence, but also upon the ad- 
ministration of the laws, and the general conduct of 
society. — Of this it is painful to present one or two 
instances of the greatest enormity which have occur- 
red in some of the states of the Union within a few 
years past, and it is scarcely less painful to observe 
that there are not a few whose virtuous but mista- 
ken feelings lead them to justify or palliate them. 
Before I proceed to state them however I beg leave 
to avail myself of some of the illustrations of Mr. 
Paley preeeded by his statement of the principle it- 
self. 

"The general consequence of any action," says 
he, " may be estimated, b^ asking what would be 
the consequence, if the same sort of actions were 
generally permitted. — But suppose they were, and 
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a thousand such aetjoJSs?^rpetrated tinder this per^ 
mission, is it just to charge a single action with -(be 
collected guilt and mischief of the whole thousand ? 
I answer, that the reason for prohibiting and puhiih- 
ing an action (and this reason may be called -the 
guilt of the action, if you please) will always be in 
proportion to the whole mischief that would arise 
from the general impunity and toleration of actions 
of the same sort." *' Whatever is expedient is 
right." But then it must be expedient upon the 
whole at the long run, in all its effects, collateral and 
remote, as well as in those which are immediate and 
direct ; as it is obvious, that, in computing conse- 
quences it makes no difference in what way or at 
what distance they ensue. To impress this doctrine 
upon the minds of young readers, and to teach them 
to extend their views beyond the immediate mis- 
chief of a crime, I shall here subjoin a string of in- 
stances, in which the particular consequence iscoiA- 
paratively insignificant ; and where the malignity of 
the crime, and the severity with which human laws 
pursue it, is almost entirely founded upon the gene- 
ral consequence. 

The particular consequence of coining is, the loss 
of a guinea, or of half a guinea, to the person who 
receives the counterfeit money ; the general conse- 
quence (by which I mean the consequence that 
would ensue, if the same practice were generally 
permitted) is to abolish the use of money. 

The particular consequence of forgery is, a danw 
age of twenty or thirty pounds to the man who ac- 
cepts the forged bill ; the general consequence is, 
the stoppage of paper currency. 

The particular consequence of sheep«stealing, or 
horse-stealing is, a loss to the owner, to the amount 
of the value of the sheep or horse stolen ; the gene- 
ral consequence is, that the land could not be oc- 
cupied, nor the market supplied with this kind of 
stock. 
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The particular conseqij^qpe of breaking into a 
house empty of inhabitants- is, the loss of a pair of 
silver candlesticks, or a few spoons ; the general 
consequence is, that nobody could leave their house 
empty. 

** The particular consequence of an officer break- 
ing bis parol, is the loss of a prisoner, who was very 
possibly not worth keeping ; the general consequence 
is that this mitigation of captivity would be refused 
to all others. Take the case of an assassin, — He 
knocks a rich villain on the head, because he thinks 
him better out of the way than in it. If you allow 
this excuse in the present instance, you must allow 
it to all, who act in the same manner, and from the 
same motive ; that is, you must allow every man to 
kill every one he meets, whom he thinks noxious or 
useless ; which, in the event, would be to commit, 
every man's life and safety to the spleen, fury, and 
fanaticism of his neighbor — a disposition of affairs 
which would soon ^11 the world with misery and 
confusion ; and ere long put an end to human so- 
ciety, if not to the human species." How forcibly 
do these remarks apply to the shocking enormities 
perpetrated under the denomination of Lynch law 
and now becoming the opprobrium of the nation. 
They have hitherto, as is generally supposed, been 
dictated by a virtuous detestation of the unques- 
tioned guilt of villains banded together lor the vilest 
objects ; and there is much reason to hope that the 
victims merited the severity of their punishment. 
But the danger is, that if such precedents are per- 
mitted they will be pleaded by malice and invoked by 
fanaticism, in justification of the most odious crimes. 
For you cannot permit one action and forbid ano- 
ther, without shewing a difference between them. 
Consequently, the same sort of actions must be 
generally permitted or generally forbidden. Where, 
therefore, the general permission of them would be 
pernicious, it becomes necessary to lay down and 
4* 
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support the rule which generally forbids them. Front 
these principles, says Mr. Paley^ a maxim may be 
explained, which is in every man's mouth, and in 
most men's without meaning, viz : not to do evil 
that good may come : that is, let us not violate a 
general rule for the sake of any particular good con-^ 
sequence we may expect : which is for the most part 
a salutary caution, the advantage seldom compensa-* 
ting for the violation of the rule. Strictly speakings 
that cannot be "evil" from which "good comes ;" 
but in this way, and with a view to the distinction 
between particular and general consequences, it may.. 
Nor is it to be forgotten how great is the influence 
of example in human life. That influence would 
rapidly indeed extend the commission of offences^ 
iif it were generally seen that actions the most perni- 
cious to society, but personally gainful to the cul- 
prit, are permitted to go unpunished. Thus if the 
robber were permitted to escape who has filled 
his pockets with gold, the necessitous might well be 
tempted to fill their pockets by a like means, instead 
of following the less gainful pursuits of honest in-^ 
dustry. General rules are therefore not only neces- 
sary to every moral government ; but it is equally ne- 
cessary that they should be enforced with a due de- 
gree of strictness ; for the certainty of punishment, 
much more than its severity, has ever been found to 
be efficient in the prevention of crime. And here 
it is proper to advert to the improper leniency of ju- 
ries, whose misplaced mercies are calculated to lead 
to that greatest of all mischiefs, the licentious vio- 
lence of mobs in the punishment of the guilty. Let 
the law be administered in its purity, let the guilty 
be brought to condign punishment by the judgment 
of their peers, let jurors learn that it is not within 
their province to pardon, but that they are bound by 
that oath, which binds them to the footstool of the 
Almighty, to try whether the culprit be guilty or not 
guilty> and to give a true verdict according to the^ 
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evidence, and public opinion would Isoon learn ta 
bow to their decisions. — But when thoughtless ju- 
ries indulging a criminal leniency will acquit the 
vilest felon contrary to the proofs, they strike at all 
confidence in jury trial ; they tempt the people to 
look upon the clause of the constitution which se* 
curesi it, as a mere protection for the villain, and 
they lead them to take the laws into their own hands 
and to avenge by violence the guilt that cannot be 
punished by law. 

. I will now beg leave in further illustration of 
these views to refer to the cases of recent occurrence 
in our own country, which have so justly shocked 
the moral sense of all reflecting and judicious men. 

In one of the states of the Union a desperate gang 
of reckless and hardened villains were engaged in 
defiance of public authority in lawless gambling ta 
the ruin of many unwary men and the general de- 
moralization of all the youth of the surrounding 
country, The laws were not carried into execution 
against them by the constituted authorities. An as^ 
sociation of individuals, headed by men of regular 
habits and good morals, but mistaken views, finding 
the arm of justice too slow to punish, determined to 
break up the haunts of these offenders and disperse 
them. Instead of resorting to the ordinary reme?^ 
dies of the law for their suppression, they went in a 
large body to the den of the lawless wretches, and 
attempted to enter it. They were met at the door 
by one of the desperadoes who fired upon them, and 
one of the most respectable of their party was slain ^ 
This melancholy catastrophe aroused their fury. 
They pressed on, and five of the gamblers, over-^ 
powered by numbers, were seized by the crowd — 
hurried straightway to a place of execution and there 
were hanged ! ! ! 

The occurrence excited a very general sentiment 
of horror throughout the Union ; yet there were not 
wanting many well meaning but injudicious persons 
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who palliated or approved the act. Accordingly 
other instances (though of less enormity) of what 
is familiarly called " Lynch's law" have since occa* 
sionally occurred^ They have usually terminated irr 
severe corporal chastisement. Recently however 
two cases have been reported in the public prints, 
the recital of which is calculated to drive the life 
blood back upon the heart, and strike us with hor- 
ror at the shocking effects of misguided feelings. 
In Kentucky 500 persons are said to have seized 
upon two notorious offenders, and instead of bring- 
ing them to justice to have resolved upon their exccu-. 
tion. An intelligent lawyer addressed them in vain 
on the enormity of the act. They listened with the 
calmest attention but with unshaken purpose. They 
gave however to the trembling wretches the respite 
of a night, and sent a minister of the holy gospel to 
shrive them. The delay had no effect in bringing 
them to their senses. Under the despotic dominion 
of false principles, of mistaken love of virtue and 
hatred of vice, they hung their victims the en- 
suing day, without judge or jury ! ! t Like the fana- 
tics who burned the heretic at the stake for the love 
of God, they committed the crime of murder, and 
believed that they were doing the state some ser- 
vice. They have stained its annals with a lasting 
blot. 

The cause of error is downward, and in its fatal 
descent, it acquires the most fearful momentum. 
But a few weeks since a deed of horror yet more 
awful has been perpetrated on the Mississippi. From 
27 to 50 persons alleged to be counterfeiters and 
forgers have been seized by a body of men under 
the pretext of protecting society from their villainies, 
and been drowned in its waters. Their hands 
were tied behind them, with all the coolness of fear- 
ful deliberation, and they were plunged thus tram- 
meled into a watery grave ! The heart sickens at 
the recital, and the guilt of the victims is forgotten 
in the atrocities of these vindicators of the law ! 
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It can scarcely be necessary to denounce such 
■ horrible transactions, to ingenuous youth whoisp 
hearts. are not yet hardened by a commerce with the 
world and a familiarity with the awful scenes of law- 
less violence and bloodshed. It can scarcely be ne- 
cessary to remark to them that nothing in all morali- 
ty is more true, than that it is better for ten guilty 
persons to escape their merited punishment, than 
far one man whether innocent or guilty to suffer 
without trial and without law. The fellest murder 
is not so dire as the lawlessness of a mob which un- 
dertakes to punish it. They are themselves more 
guilty than the guilty object of their vengeance ! 
Moreover the fact of their combination demonstrates 
that there is no necessity for it ; for it is obvious 
that the same power which enabled the actors in 
these terrific tragedies, to commit a lawless murder, 
would have enabled them to bring the offendej^s to 
justice ; and their own numbers, and their own settled 
belief of the guilt of the offenders, far from leaving any 
reasonable doubt of their conviction, would rather in- 
spire fears of the want of that impartiality in the judicial 
tribunals which is the soul of justice, and the deserved 
boast of our age and country. In vain do we pride 
ourselves upon the great principles of magna charta, 
in vain do we challenge for our protection the pri- 
vilege of the habeas corpus, in vain do we look to 
the panoply of the constitution, and the protection 
of a jury of our peers, if mobs — whether with de- 
sign to sustain or violate the law, can seize and exe- 
cute the objects of their suspicion, without trial, 
without charge, without testimony — without the pri- 
vilege of defence. The constitution of the United 
States provides that '' no person shall be held to an- 
swer for a capital or otherwise infamous crime un- 
less on a presentment or indictment of a grand jury 
except in cases arising in the land or naval forces 
or in the miUtia in time of war or public danger; 
♦ * • noiffbe. deprived -of life, liberty or property 
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without due process of law," and in all criminal 
prosecutions the accused shall enjoy the right tb a 
speedy and public trial by an impartial jury tind be 
informed of the nature and cause of the accusation 
and be confronted with the witnesses against him 
and have compulsory process for obtaining witnes^s 
in his favor and have the assistance of counsel for 
his defence. Amend. C. U. S. Art. 7, 8. 

These provisions of the amendments of the U. S. 
are but the echoes of those noble clauses of magna 
charta and of other British statutes which were wrung 
from the crown many centuries ago, and have been 
transmitted to this people and engrafted jnto the 
statutes of all our states as the buckler of our liber- 
ties. I can perceive no means by which those can 
escape from their influence, who can view with any 
grains of allowance the disgraceful transactions 
whiqh we have been detailing. They find no com- 
parison in history, but in the horrors of religious 
fanaticism. In the eyes of the bigoted catholic, 
the huguenot was considered the enemy of heaven 
and was massacred as such : while the protestant 
himself, untaught by his own persecution, was not 
wholly guiltless of pouring out the blood of the err- 
ing papist for the love of God. You, I hope, young 
gentlemen, will go forth into the world braced 
against such fatal delusions. Resist with all 4he 
moral force of irreproachable lives, and with all the 
power of irresistible reason, — ;aye, and with all the 
energies of intrepid soldiers of the constitution, the 
deleterious principle, that the number or the notori- 
ous guilt of offenders will justify their punishment 
without trial, or palliate '^ the deep damnation of 
their taking off." 
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LECTURE III 



OF RIGHT, 

I have endeavored in the preceding lectures to 
show, that there is a natural sense of right and 
wrong implanted in the heart and that the fifst duty 
is obedience to its dictates. But the word right is 
not to be understood solely as indicating the quality 
of actions. / As an adjective indeed, it means fit, 
proper, just and honest ; as a substantive it has 9f 
course a meaning analogous to them. 

Right means ji^t claim ; that which properly 
belongs to one; property, interest, immunity, pri- 
vilege. Thus, " I have a right to my estjite," means 
that I have a just claim to it ; it is my property ; it 
properly belongs to me. So also it signifies immu- 
nity or privilege. It is my right, (that is my immu- 
nity) that my person shall be free from assault, and 
it is my right or privilege to defend .jself against 
it. The first law of nature being the law of self 
preservation it is my right, that is my privilege, to 
use all the means in my power to effect this object 
without encroaching on the rights of others. So 
that the right which I have to do an action or to 
possess any thing, is in efiect the power of doing 
the action or possessing the thing consistently with 
law. 

In this sense of the word, " right," we come next 
to consider whether we have any^ and if any, what 
natural rights. Now this has been already done in 
part in a former lecture, in which we have shewn 
that the right of self preservation is recognized by 
the whole hunaan race as the first law of our exis- 
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tence. I have already shown too that the right of pro- 
perty, being as universal as the human race, it must 
be taken unquestionably to be a natural right. The 
right of property indeed, to some extent, however 
small, is inseparable from the sustentation and pre- 
servation of the species. Admit the apple upon the 
tree to be in common, yet when I have plucked it, it is 
mine, for my consumption. In it therefore I have pro- 
perty ; and that is all that is required to be established 
in tbiis stage of our progress. I shall hereafter have 
occasion to •examine more at large the general fHrin- 
ciples which apply to the acquisition of property in 
a state oT nature. It is enough for the present to 
bear in mind that all men have a natural right to pro- 
tect and preserve themselves ; to defend their per- 
sons and their liberty from attack and to enjoy that 
property which they have lawfully segregated from the 
common stock for their own support and comfort. 

Rights have been divided by the writers upon na- 
tural law into perfect and imperfect. ^' He w;ould 
be but an indifferent casuist, who, in explainimg the 
distinction between these two sorts of rights, should 
n only tell us, that perfect rights are those, which may 
' be asserted with rigor, even by employing force to 
attain the execution, or to secure the exercise of 
them, in opposition to all such as should attempt to 
resist or disturb us ; but, when reason dqes not al- 
low us to use forcible methods, in order to secure * 
the enjoyment of the rights, which she grants us, 
then these rights are imperfect ones. If a man had 
any doubt concerning some particular right, whe- 
ther it was perfect or imperfect ; and was upon ma- 
king enquiry of his casuist, to receive only this de«- 
scription of the two sorts of right ; instead of being 
resolved as to his present doubt, he would only be 
led to another ; he would be sure upon receiving 
this answer no doubt, whether the right was such 
an one, as. might be supported with rigor, and by 
the use of force, or not ; and his casuidt would ne- 
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ver be able ^o give him any reasonable 8ati«faction 
in this point, till he has given a ferther and clearer 
explanation of th» distinction between the two sorts 
of right, than this before us. 

^' We may perhaps see the distinction between 
perfect and imperfect rights more clearly ; if we ob- 
serve, that where the things, which we have a right 
to possess, or the actions which we have a right to 
do, are or may be fixed and determinate, the right 
is a perfect one : but where the things or the actions 
are vague apd indeterminate, the right is an imper- 
feet one. If a man demands his property, which is 
withheld from him, the right, that supports his de- 
mand, is a perfect one ; because the thing demand- 
ed is, or may be, fixed and determinate. But if a 
poor man asks relief of those from whota he has 
reason to expect it; the right, which supports his 
petition, is an imperfect one ; because the relief 
which he expects, is a vague and indeterminate 
thing. As far as the bargain between a master and 
his servant has determined the service, which the 
latter owes, and of course the command, which the 
former ha» a right to give, the master's right to com- 
mand is a perfect one. But though a parent has a 
right to expect esteem and reverence from a son 
that is of full age ; yet as the measures of esteem' 
and reverence, which the son then owes to the pa- 
rent, are not fixed and determinate, the right of the 
parent is, in this instance, an imperfect one. 

y If this account of the matter does not appear 
satisfactory, we may consider it in another light. 
Where no law restrains a man from carrying his 
right into execution, the right is of the perfect sort. 
But where the law does in any respect restrain him 
from carrying it into execution, it is of the imperfect 
sort. Or, in other words, our right is a perfect one 
where we can carry it into execution, without break- 
ing in upon the right of other men ; but it is an Un- 
perfect one, if the rights pf other men stand in the 
5 
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way of it ; so that we cannot carry it into execution 
without breaking in upon them. Thus I have a 
perfect right to defend my life against those, who 
have no right to take it away. I hate t perfect right 
to make use of such means as are necessary for my 
defence ; where the law does not prescribe the means 
to be made use of. I have a perfect right to keep 
niy property ; since my possession of what is niy 
own does not violate the rights of any other msfn. 
When my property is withheld, my' right to recover 
it is a perfect one ; because no law restrains me, or 
no person has any right to hinder me from recover- 
ing it. My poverty may give me a right to expect re- 
lief from them^ that I have deserved well of ; but 1 
cannot carry this right into execution without break- 
ing in upon the right, which they have to their own 
property ; the law therefore restrains me from car- 
rying it into execution, and the right is an imperfect 
one. If I am well qualified for any office of trust 
and profit in a civil society, especially if I am better 
qualified for such office, than my competitors, I hstve 
a right to expect it : but this right U only an imper- 
fect one ; because the office being in the disposal of 
the governors of the society, I cannot carry my 
right into execution without breaking in upon their 
right to dispose of it, as they please ; and the same 
law, which gives them the disposal of it, hinders me 
from carrying my right into execution." 
j ^ i. Such is the view which this distinguished Writer 
^cn7 ^^ natural law has taken oTperfect and imperfect 
* Q rights. With great deference, I beg leave to say 
that he seems to me to have labored the matter not 
very satisfactorily since an attention to the very 
meaning of the word, right, presents at once the 
true distinction. Right, as we have seen is just 
claim; property; immunity oi prii)ilege; and he 
therefore who has right, has just claim, property^ 
immunity or privilege according to the subject mat- 
ter in question. Thus I hB.ye just dlaim to my pro^ 
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pertj, and have therefiN'e a perfect and undeniable 
right to keep it or retake it, if deprived of it. For 
if ray right is sho^t of being perfect, there is some- 
thing wanting to make it a. just claim, which by the 
hypothesis it is admitted to be. To deny that it is 
perfect would be to deny the hypothesis itself. So 
as to my life. I have a perfect right to defend it 
against those who would take it away. Why ? Be- 
cause the right of self preservation is mjf natural 
privilege, and unless it is perfect, absolute and un- 
deniable, unless it depends upon myself alone, and 
not upon another it is not my privilege, but his. 
Thus it appears to me clear enough what are perfect 
rights. Whatever I have a just claim to, I have a 
perfect right to : Whatever is my privilege, which 
I may exercise without dependence upon another's 
will, is a. perfect right. . 

On the other hand where I have no just claim 
htkt my only pretensions rest upon the good will or 
the performance of a moral duty by another, I have 
not a perfect right. It is a case in which as Grotius 
expresses it obligatio est in nobis et ntMumjus en 
alio. Gro. B. 2, ch. 11, <$» 3. In strictness indeed, 
I have no right at all ; since the idea of right, ex 
vi termini implies something which is exclusive. 
The writers on natural law seem indeed to have 
agreed to look upon such pre^en^on^ as constituting 
what they call imperfect rights. They attribute to 
them the epithet of right because there is some ob- 
ligation of conscience in some other to allow them ; 
but they regard them as imperfect, because that 
other has the discretion to reject them. According 
to them these rights (such as they are) spring from 
obligation, insteaid of the ot^igation springing (as in 
case of perfect rights) from the right itself: bind- 
ing only in foro con^cien^i^ and therefore imperfect, 
the right which corresponds to it is imperfect also. 
For right and obligation they say are correlative 
terms : '^ where any person has a right, some one or 
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moro persons are under an obligation, which corrvs-' 
ponds to that right : and on the contrary, where 
any person is under an obligation, some other person 
or persons have a right, which corresponds to that 
obligation. If the right is a perfect one, so is the 
correspondent obligation : if the right is an imper^^ 
feet one, the obligation is so too. 

" This might serve for the explaining the distinction 
of obligations into perfect and imperfect. As a man's 
right to his life is a perfect one : we may be sure, if we 
know this, that the obligation not to take it from him is 
a perfect obligation. As the proprietor has a perfect 
right to demand his soods of us, when we happen to 
be in possession of them, we are under a perfect ob- 
ligatioanot to withhold them. We are obliged to 
relieve the indigent ; but our obligation is of the im- 
perfect sort, because they have only an imperfect 
right to expect relief. When we have the disposal 
of places of trust or profit, we are obliged to give 
them to the most deserving : but this obligation, in 
respect of those, who are most deserving, is an im- 
perfect one ; because their right to the places, which 
they ask for, is of the imperfect sort." Ruth. 45, 46. 

Though I cannot altogether concur with theJearn- 
ed author in his views of rights and obligations, and 
agree rather with Grotius, that in these cases there 
is indeed an obligation on us, but one which con- 
veys no right to another, yet as the difference is on- 
ly verbal I shall content myself with following the 
course of the writers on natural law in the use of 
the terms perfect and imperfect as applying to rights 
and obligations. 

Another division which has been made of rights is 
into natural and adventitious. Natural rights are 
such as would belong to a man although there sub- 
sisted no civil government whatever. Adventitious 
rights are such as would not. Natural rights are a 
right to his life, limbs, and liberty ; to the produce 
of his own labor ; to the common use of air, light 
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and urater, and of the common iraits of the earth 
segregated by himself for his necessary use. If a 
thousand persons from different quarters were cast 
together upon a desert island they would from the 
first be every one entitled to these rights. Paley 75. 

^^ But though some of our rights are thus called 
adventitious, and are by this means distinguished 
from natural rights ; we must not imagine, that only 
the natural rights of mankind are under the protec- 
tion of the law of nature ; or that it is no oifenc« 
against the law of nature to violate such adventitious 
fights. This law equally forbids the violation of our 
rights of either sort : si)ch things, as we acquire con- 
sistently with the law of nature, are as much our 
own, as if nature had given us them originally : as 
much causeless harm, that is, as much injustice, is 
dpne to a man, by causelessly taking from him what 
he has fairly acquired a right to, as by causelessly 
taking from him what he had a right to by nature. 
And since the law of nature equally forbids every 
instance of injustice, it forbids, not only the viola- 
tion of men's natural rights, but of their adventi- 
tious ones too.^' 

Rights are also alienable or unalienable. Thus 
the right to property is alienable whether it consist 
of houses, lands, money or other thing, provided the 
right to it is absolute. But the right of a husband 
ov^er his wile or a master over his servant (not his 
.slave) are generally and naturally unalienable ; for 
they partake of the character of a contract ; a per- 
gonal contract by which the wife or the servant in- 
cur an obligation to fulfil the duties of their respec- 
tive characters to me — not to another ; and of 
course I can hai^e no right to require them to fulfil 
them to another. But where a man's right to pro- 
perty is absolute, he may part with it, if he pleases, 
by giving it up entirely or transferring it to some 
other person. An absolute right is otherwise unin- 
telligible ; since the power of doing as we please 
5* 
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with our property imakes up the whole nature of 
such a right. And thus it is that by the municipal 
law the po^wer of alienation of one who has an ab* 
solute estate cannot be restricted ; for the restriction 
is held and taken to be in derogation of the grant. 
This however by no means settles the question 
whether the right to civil liberty is alienable, which 
Mr. Paley affirms ; though he says, ^' that in the ve- 
hemence of men's zeal for it, it has often been pro- 
nounced an unalienable right." For the question 
still recurs whether it i$ lawful for any individual to 
sell his civil liberty ; and without entering into a 
disquisition in detail to prove that it is not, I cannot, 
I think, in this enlightened age and free country, go 
wrong in affirming, that it is not lawful for man to 
make himself a slave ; to alienate his power of mo- 
ral action by subjecting his own conduct to the ar- 
/ bitrary will of another ; to give up the right and du- 
ty of self preservation into other hands ; and to 
place beyond recall (for such is the effect of aliena- 
tion) the most important privilege of his nature the 
free and uninterrupted pursuit, according to his 
own best judgment, of his liberty and happiness. 

If it should be said that he does this upon en- 
tering into society, it may be answered that it is 
natural liberty which man surrenders when he en- 
ters into society as the price of that civil liberty 
which is secured to him by it ; and that it by no 
means follows that because we exchange our natural 
liberty for civil liberty, we can afterwards lawfully 
part with the latter and make ourselves slaves to 
those wlio by the principles of society are but our 
equals. 

Before I pass from these topics ^e shall find much 
advantage I think in adverting to some of the con- 
nections between the principles we have been exa- 
mining and the municipal law. 

And first as to perfect and imperfect rights. We 
have seen that there may be instances in natural law 
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of a strong moral obligation on one person to do an 
act beneficial to another, while no perfect right ex* 
ists in the latter to demand its performance. Thus 
a parent has a: right to expect esteem and reverence 
from his child, and when the days have come when 
he can find no pleasure in them, and when he shall 
be stricken down by the hand of misfortune, he has 
surely a right to look to that child as the staff of his 
declining years, and to call upon him, whom he 
cherished and nurtured in the weakness of infancy, 
to repay his cares by upholding the tottering imbe- 
cility of age. In such a case it would seem natural and 
right that the stream and current of benefits should 
be turned back upon its source. Yet the writers 
upon the laws of nature all concur that this is but 
an imperfect right in the suffering parent ; or in the 
language of Grotius it is one of those cases in which 
there is an obligation indeed upon one of the par- 
ties while there is no corresponding right existing in 
the other. And so says municipal law, at least the 
municipal law of this our land. It is very much to 
be wished that it had said otherwise, and made legal 
that obligation which bindu the son to honor and 
protect the venerable author of his being. But 
there is no such principle in our jurisprudence. 

Nor is this the only instance in which municipal 
law is deaf to the assertion of what are called im- 
perfect rights. In many instances indeed its policy 
has multiplied them. Thus money lent to an infant 
cannot be recovered back by the lender. The obliga- 
tion on his conscience to repay is the only hope of the 
lender. Tiie loanisreates no legal right which can be en- 
forced by an appeal to the tribunals of law. So too of 
money lent to play with, or of a debt barred by the sta- 
tute of limitations, or discharged by a certificate of 
bankruptcy. In all these cases who can doubt the mo- 
ral obligation to discharge the debt ? And yet the law 
affords no remedy. The obligation is upon the 
conscience only, and the creditor finds his just de- 
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mands reduoed by Qpemlionof law to the character 
of imperfect rights. 

In these cases however, and wherever there is a 
moral obligation upon the conscience, although pf 
itself it is deemed imperfect, yet it will serve as the 
foundation on which a subsequent iM-omise may 
firmly rest* For where a man is under a moral ob<^ 
ligation and promises to fulfil it, the honesty and rec- 
titude of the thing will be sufficient to make the pro* 
mise binding, although without it no court of law or 
equity could have compelled performance. Thus 
the promise gives a compulsory remedy where there 
was none before, for as he was bound before inforo 
conscientuB, that forms a sufficient consideration for 
binding him by his promise in the /orwn of the 
country. Cow. Rep. 290. I Tuck. Com. 355 in note 
citing Christian's note. 

It may moreover not be amiss here to observe 
that while on the one hand a mere moral obligation, 
not followed lip by a promise, will not support an 
action, so on the other the most solemn promise 
(provided it be not .by deed or negotiable paper) 
will be equally inefficient, unless it is sustained by a 
valuable or meritorious consideration. Every pro- 
mise made without consideration is nHdum pactum. 
^* A consideration of some sort or other" says lilr. 
Blackstone, '^ is so absolutely necessary to the form 
ing of a contract, that a nudum pactum, or agree- 
ment to do or pay any thing on one side without 
any compensation on the other is totally void in 
law." " For however a man may or may not be 
bound to perforqa it in honor or conscience^ which 
the municipal laws do not take upon them to de- 
cide ; certainly those municipal laws will not compel 
the execution of what he bad no visible inducement 
to engage for : and therefore our law has adopted 
the maxim of the civil law, that ex nudo pficto, non 
oritur actio.^' But any degree of reciprocity will 
prevent the pact from being void; nay, even if 
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the thing be founded on a prior moral obligation (as 
a promise to p^y a just debt though barred by tiie 
statute of limitations) it is no longer nudum pac" 
turn, but is held and taken to be valid and binding 
in law. 

Next as to our natural rights, we find the authors 
of municipal law travelling in the footsteps of the law 
of nature. They recognize, as inherent in every indi- 
vidual, those original and absolute rights which in 
contemplating the nature of man, we discover to 
arise out of that very nature and constitution. The 
right of personal security, the right of personal lib- 
erty and the right of acquiring property are the 
principal objects of the protection of the law. The 
invasion of them is visited with the punishment ap- 
propriate to the character of the injury. Murder, 
homicides of less atrocity, mayhem duress, impri- 
sonment, assaults, batteries, and even threats and 
menaces, all come under the animadversions of the 
law. And what is more, it looks with paternal care 
not only to the punishment but to the prevention of 
injury. And hence comes the habeas corpus, justly 
considered the great bulwark of personal liberty ; and 
hence the provisions for the security of the peace, 
by which the hands of the ruffian are tied up, and 
the peaceful are protected from the violence of the 
disturbers of the public quiet. 

OP PROPERTY. 

^^ The earth and the fulness thereof" has been 
given to man for his enjoyment ; and as all mankind 
stand in the same relation to the giver of all good, 
this beneficence of his must be regarded as having 
been designed for all ; since it is impossible to 4^isco* 
ver any indication in his works that it was intended 
originally for any particular part of the species, or 
tor any race or individual exclusive of the. rest. In- 
dependent then of that division and distribution 
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of property which so universaHy prevails through 
the institutions of society, let us conceive for a mo- 
ment an original state of things when all things were 
in common. In this condition of afTali's, all men 
had collectively a right to all the fruits and vege- 
table products of the earth and to all those ani- 
mals whose flesh would serve for their nourishment 
and support. For though some sqeamish cavillers 
have expended much mawkish sympathy, fpr the 
sufferings inflicted on the bfute creation, by using 
them for food, while others are driven to resort to 
divine command to justify the practice, I think it 
will be enough for us to advert as we have hereto- 
fore done, to our nature and constitution, as suffi- 
ciently evincing the design of our being in reference 
to the matter in question. Now it has been satis- 
factorily shewn by the naturalist from our organiza- 
tion and structure, as it is abundantly proved also 
by our inclinations and appetites that man was de- 
signed to be a carniverous animal ; and so indeed 
we find him throughout all ages and countries of the 
World, with a few exceptions, attributable, not to 
the dictates of nature, but to the unnatural institu- 
tions of society. 

In the view which is here presented of the ori- 
ginal community of goods it would seem to be ob- 
vious that they could have been used and enjoyed 
by us only as we had occasion for them. Each 
person might have taken out of the joint stock as 
much as he wanted but no more ; since the act of 
taking more would in itself be a segregation from 
the common mass in derogation of the community 
of goods and of the rights of others who might 
have occasion for them. It would amount, as far 
as it went„ to a partition of the common property 
and to maj^ing that exclusive, which of right had be- 
fore beea held in common. 

The community of goods could not even in its 
original have been otherwise than the fruitful source 
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of controversy even among savages; and as man- 
kind increased in numbers, it must obviously have 
become inconvenient and impracticable. Their 
wants would increase with their association, and 
hence it would doubtless soon become necessary to 
fall upon some methods of increasing their resour- 
ces, and of giving certainty to their supplies. The 
most effectual mode of doing this would be the in- 
trodiiction of exclusive property. The share of 
each being set apart and ascertained, no one would 
have a right to complain of what others were en- 
joyingj nor could any have a right to hinder others 
from using and enjoying what they would have a 
right to use and enjoy exclusive of themsejves. 

One of the inevitable consequences however of 
this introduction of exclusive property, would be a 
speedy increase of the inequality of conditions. 
While all things were in common, no one had a mo- 
tive sufficiently strong for laboring to iYicrease the 
common stock. Any doiibt of its iadequacy for the 
support of all would be the parent rather of rapaci- 
ty than of industry. Few would be found willing 
to give the sweat of their brow for the benefit of all. 
But no sooner would property become exclusive, 
than man would begin to increase by his labors the 
sources of his comforts and the hoard of his posses- 
sions. By and by his desires become multiplied, 
and the natural disposition for comfort is expanded 
into an eagerness for fancied conveniences, and at 
length for the luxuries and elegancies of life. These 
are the great stimulants to acquisition. But they 
animate dif}erent individuals in very different de- 
grees. While, some are eager in the acquisition of 
wealth, others are more content with the negative en- 
joyment of lassitude and indolence. While the world 
lasts there will be always drones in the great hive of 
society, and the ant will continue to be th6 just pro- 
totype of the pains-taking and industrious. But 
this is not all. Talent as well as temperament has 
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its influence upon accumulation ; and the powers of 
the mind^ and the vigor of the frame, arid the cha- 
racter of the habits are all apt to display themselves 
in nothing more, than in their influence in the ac- 
quisition of independence and aflHucnce. And thus 
we have an easy explanation of t-he origin of that 
phenomenon which Mr. Paley has so ingenuously il- 
lustrated. 

" If," says he, " you should see a flock of pigeons 
in a field of corn ; and if (instead of each picking 
where, and what it liked, taking just as much as it 
wanted, and no more) you should see ninety-nine of 
them gathering all they got into a heap ; reserving 
nothing to themselves, but the chafl* and refuse ; 
keeping this heap for one, and that the weakest per- 
haps and worst pigeon of the flock ; sitting round, 
and looking on all the winter, whilst this one was 
devouring, throwing about and wasting it; and, if a 
pigeon more hardy or hungry than the rest, touched 
a grain of the hoard, all the ethers instantly flying up- 
on it, and tearing it to pieces : if you should see this, 
you would see nothing more, than what is every day 
practised and established among men. Among men 
you see the ninety and nine, toiling and scraping toge- 
ther a heap of superfluities for one ; getting nothing for 
themselves all the while, but a little of the coarsest 
of the provision, which their own labor produces ; 
and this one too, oftentimes the feeblest and worst of 
the whole set, a child, a woman, a madman or a fool ; 
looking quietly on, while they see the fruits of all 
their labor spent or spoiled ; and if one of them take 
or touch a particle of it, the others join against him, 
and hang him for the theft." 

The picture it is true may be considered as over- 
wrought, and it certainly is taken from a very ad- 
vanced and perhaps a very corrupt state of society. 
Yet there is too much truth in its outline, and it 
would not fee difficult to shew that the natural tea- 
dency of accumulation, which is consequent upon 
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the introduction of exclusive property, is to lead in 
an advanced state of wealth, and refinement to a 
state of things am)roximating at least to this crea* 
tion of Mr. Palejrs imagination. . It does not follow 
however that it is an unmixed evil. The author al- 
ready cited, observes that ** inequality of property 
in the degree in which it exists in most countries in 
Europe, abstractedly considered, is an evil : but it 
is an evil, which flows from those rules concerning 
the acquisition and disposal of property, by which 
men are incited to industry, and by which the object 
of their industry is rendered secure and valuable ; 
and there is little reason to doubt that with all its 
mischiefs it has tended and ever will tend very 
greatly to increase the comforts of the mass of man- 
kind. It is indeed Highly probable that with very 
few exceptions "even the poorest and worst provi- 
ded in countries where exclusive property and its 
consequences prevail, are in a better situation with 
respect to food, raiment, and other necessaries of 
life, than any would be if all things were in com- 
mon. The scale preponderates therefore on the side 
of the institution of property, with obvious and de- 
cided advantage." 

But though there seems to be among writers on 
natural law a common consent that the introduction 
of exclusive property was demanded by the necessi- 
ties and the comfort and convenience of mankind, 
yet they have been by no means agreed — (as indeed 
may well be the case, since the whole affair is but a 
matter of speculation) — as to the manner of its in- 
troduction, and how it could be effected consistently 
with natural justice. The learned Grotius was of 
opinion that occupancy was the foundation of pri- 
vate property ; a tacit consent being implied on the 
part of all others to this segregation of part of the 
original common stock by the new appropriator. 
Mr. Locke agrees with Grotius that occupancy is 
the true ground on which the right of separate pro- 
6 



perty depends, but not upon the supposition of a tS' 
cit consent on the part of the joint owners. He 
supposes the appropriator to intermingle his own Iti- 
bor or his own acts with the subject, and thus to 
make it his, by uniting with it what unquestionably 
is his own. Mr. Rutherforth very earnestly and suc- 
cessfully controverts his theory, and insists that 
some consent was necessary to the introduction of 
exclusive property consistently with justice, although 
a tacit consent would suffice, and this tacit consent 
is implied from occupancy without objection. 

For my own part, if I could conceive of such a 
state of things among mankind as these writers seem 
to have supposed, I should be inclined to think the 
idea of separate property would spring up habitual- 
ly in the minds of men, from their habitual acts of 
appropriation. Every man it is conceded would 
have a right to take from the common stock, that 
which his necessities demanded. When taken he 
would look upon it as his own, and in like manner 
he would begin to look upon what others took as 
theirs. Here then at once is separate property ; 
and the gradual advances which would be made to 
the recognition of exclusive right in other things 
than absolute necessaries^ may easily be perceived 
by those who duly estimate the powers of associa- 
tion of the human mind, and the faculty which be- 
longs to our species of pushing forward an idea 
however simple, to its remotest consequences. But 
in truth I look upon these speculations as haying 
little probability in fact, and not much value in point 
of utility. That mati ever existed in what is familiar- 
ly called a state of nature is but the dream, I think, of 
the visionary theorist. If we look to the scriptural 
history we find the first germ of society in two be- 
ings ushered into life, mature and perfect, bound to- 
gether by sexual ties, and soon forming the first so-* ' 
ciety in a family of sons and daughters. One of 
these together with his family and descendants uni>« 
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ted in baiMing a city for their defence. Thus asso- 
ciated the natural effect was te multipljr their wants 
and their refinements; to sharpen the intellect and 
U>. point to that most obvious means of improWng 
their condition, the recognition of a separate proper- 
ty , if that indeed had not been done, anterior to the 
tragedy of Abel's death. The selfish principle, so 
peculiarly strong in the human bosom when-not miti- 
gated and controled by social affections, in nothing 
manifests itself so early or so strongly as in the de- 
sire of exclusive property. I should rather take it 
to have been coeval with our race, and to have sprang 
into existence with the first idea of distinct and se- 
{ip.rate interests. If so there can be little doubt that 
according to scriptural history the ground was tilled 
by Cain tor himself and family, while the flocks and 
herds of Abel furnished his support : and the idea 
of property thus possessed by them would be trans- 
mitted natnfally to all their race. 

If however we can venture to doubt the accuracy 
^eff this account of the 6rigin of man still the result 
must be the same. The first created pair must have 
been mature, wherever it may have been that they 
were placed upon the earth ; and then the natural 
course of things would follow, which has but now 
i^een pointed out in reference to Adam and his race. 

Waiving therefore any further enquiry into these 
speculative matters and referring the student who is 
4esirous of pursuing it to the writers already cited 
«nd to Mr. Paley's and Mr. Blackstone's works, I 
shall pass on to some other considerations respecting 
the law of property which admit of more distinct 
and accurate ascertainment. 

And here let it first be observed that property, in 
the strict notion of it, is such a right to a thing as 
excludes all persons except the proprietor from all 
manner of claim upon it The word has ex vi ter- 
mini this signification. It may be derived from 
pr^^^us^ which signifies my own> and that ivhicb is 
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my own, in no sense dan be another^s. But though 
no other has a right to it, or can hihder me in the 
enjoyment, yet may I invest him with a right at my 
pleasure. For one of the most essentia) [M-inciples 
of the right of property is the right of disposition. 
If then. I have property in the thing, I have power 
of ahenation ; and here is the germ of the transfer 
of property, whether real or persfenal 

But again, if, having the absolute property I have 
the power of disposition of th« whole subject, and 
forever, I have, upon the principle, thatmitne majuB 
in se continet minus, a right to dispose of it in 
part, or for a limited time. For, oigus^t dare e}U9 
est disponere, and I may well attach to my gift or 
transfer, any condition which is not inconsistent with 
the grant itself, i cannot give or transfer the abso- 
lute right with a provision that the transferree shall 
have no power of alienation, forthat provision would 
be inconsistent with the grant and therefore void. 
But I may grant my land or my property for a limit- 
ed time and during that time the grantee has power 
to use them, but when it expires they revert to me 
in absolute right again. And here we see the germ 
of limited estates, of remainders and reversionary 
interests and of all those limitations which become 
so important in the aHenatibn of real property and 
in the preparation of conveyances. 

Pursuing the principle however just announced ^ 
that no condition or qualification of a gift or trans- 
fer which is utterly inconsistent with it can be valid, 
we discover another principle restricting the pow^ 
of limitation. For though a man may weH grant 
the use of a thing for a limited time when the thing 
itsielf can be returned, yet it is otherwise where the 
only use of the thing consists in the consumption. 
Thus lands, houses, slaves, horses, books, &c. may 
be loaned, given or transferred for a limited time 
and when that time expires they may be returned. 
But wine, grain, provisions and such like, though 
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ikey may he loaned tO' t>i3 returned in kind, yet a 
g0for life of such things is a gift of the absolute 
property, and there can neither be a limitation over 
after a less interest in such articles, nor can there be 
a reversion left in the donor. This exception ibnns 
an interesting head of municipal law, and will be 
the subject of further investigation and more accu- 
rate exposition in the course of lectures on that 
subject. 

The right of alienation which we have already 
seen, is an incident of the right of property and 
carries with it the right of partial disposition, may 
be exercised moreover not only by its being given, 
granted or transferred, but also by its being charged or 
encumbered. Thus if I owe a debt I may charge 
or encumber my land or my personal estate for its 
payment, by agreeing on failure of payment, to the 
sale or disposition of the property for its satisfac- 
tion. And out of this principle which writers lay 
down as a principle of natural law, grows the law 
of mortgages and pawns, the former of which are 
a security given upon real property for the payment 
of a debt, while the latter are pledges of moveable 
or personal property, which are assigned over to the 
creditor as a security, that upon failure of payment 
be shall have the property or the thing pledged, in 
absolute right. 

Nor is it by' these means or for these purposes on- 
ly that the right of property may be modified, lim- 
ited or incumbered. For convenience may lead to 
other arrangements by which third per&ons may have 
a partial enjoyment of that which belongs to me 
Thus either by my own contract or by the very con- 
ditions on which I myself may have received my 
estate, another may have a right of way, or a right 
«f pasture, or of fishing, or of taking wood or turf, 
or a right to a certain rent issuing M||||f the land. 
These and a vast number of servHjjps they are 
sometimes called, may constitute burdens upon my 
6* 
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and thus iimitiDg and modifying my ri|[ht of pro- 
perty and conferring, on another, not indeed any 
part of the land itself, but a sort of incorporeal in- 
terest issuing out of and collateral to it. And this 
is the foundation of those interests or estates some 
of which in the municipal law are denominated in- 
corporeal hereditaments, while others are known un- 
der the appellation of easements. See Ruther- 
forth, p. 86. 



LECTURE IV. 



Let us now look into the law of property in ano- 
ther view. The world being divided into separate sth 
cieties even from the earliest time, these societies 
would very naturally make their selections of the 
lands and countries which they desired to appropri- 
ate. The comparative thinness of the inhabitants 
of the earth would remove all difficulty or cause of 
difference in the exercise of this right. '' The world 
was all before them where to choose," and nothing 
was more natural than that they should act upon the 
principle proposed by Abraham to Lot» '^ do thou 
take unto the right, and 1 will take unto the left, so 
that there may be no strife between thee and me." 
Hence there seems to be some propriety in the divi- 
sion of property which Mr. Rutherforth has made 
into general and particular. 

" By general property is here meant the right, 
which a body of men have to a thing, exclusive oi 
the rest of mankind : and by particular property is 
meisLnt the^tttoe exclusive right in an individual. 
General {^^B(y is acquired by a general occupan- 
cy, or by^TOupancy in the gross. A number of 
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men, uniting then»elves into a collective body, are 
seeking for a placfe to settle in, and finding a large 
tract of land uninhabited, they seize upon it, and 
Efettle there. By such an act of occupancy the 
whole country becomes the property of this body of 
men. Though no single person in the body has a 
right to exclude any other single person, in the same 
body, from the use of any spot within the whole 
tract of land so seized upon ; yet all and each have 
an exclusive right to the whole, and to every part of 
it, in respect of all other individuals who are not 
members of this body, and in respect likewise of all 
other collective bodies whatsoever. 

^' After such a general property has be^ introdu- 
ced in the whole tract of land, where this body of 
men has settled; something farther is requisite to 
give the individuals, of which the body is composed, 
particular property in the several parts of this tract. 
This particular property is introduced either by ex- 
press division and assignment, or else by particular oc- 
cupancy ; that is, either the body by express agree- 
ment divides the whole country into parcels, and as- 
signs to each individual the parcel, which is to be, and 
which is thus made, his own ; or else the body allows 
the individuals to seize upon such spots or parcels of 
land, as they like best, and gives them^ or rather al- 
lows them to have, an exclusive right to these spots 
or parcels so seized upon. 

'^ Property in goods may cease in two ways. It 
ceases, when the owners relinquish their right with- 
out transferring it to any one : and it ceases like- 
wise, when the owners are extinct, that is, when no 
person is lefl, who has any right to the goods. Pro- 
perty in goods ceases by the owners dereliction of 
them ; because, as no one else had any exclusive 
right in them, upon his dereliction or quitting his 
claim, no one at all has any exclusive right in them ; 
and consequently they become cwimon to all alike. 
Property in goods ceases, when the owners of them 
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are extinct ; because- property aad a proprietor ave 
relative termsy so that one of them canaot subaisi 
without the other : property is the exclusive riight^ 
which a person has to such goods, as are upon ao« 
count of this exelusive right, called his own, or -his 
property ; if theref<N*e the persons, who had such 
right, cease to exist, the goods are no longer the pro-» 
p^rty of any one. - 

^Utis possible however, that goods, which ar^. 
reUnquished by their owners, or goods which cease, 
to have any particular owner, may not so far, be-, 
come common, as that any person, who pleases, is at 
liberty to seize upon them, and by such occupancy to 
gain property in them. Where a body of men have 
seized upon a tract of land in the gross, and have 
by such occupancy acquired a general property in 
it ; if the individuate, of which this body is compo* 
sed, acquire private or particular property afterwards 
in the several parts of this land, either by an express 
division an(d assignment made by the collective bo- 
dy, or by particular occupancy with the allowance 
and consent of such body; then upon the derelic- 
tion or failure of these particular owners, the land 
returns into the state, in which it was before those 
individuals had acquired particular property in it; 
that is, it again becomes the general property of the 
collective body. No person therefore is at liberty 
to seize upon such parcels of land, ^s have thus 
ceased to be in private property : because though they 
have no particular owners, they have still a general 
owner ; the collective body has the same exclusive 
right to them, that it bad before any of the individu- 
als acquir^4 private property in them. 

<' This principle does not naturally extend to 
moveable goods. Though the land, and such im- 
moveable goods as adhere to it or may be popsider- 
ed as parts of it, were originc^lly seized upon by the 
collective body, and are therefore matter of general 
property ; yet each individual may well be suppos^^ 
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to have acquired property in many sorts of goods, 
before he settled with the collective body upon that 
particular tract of land. What plate or jewek, 
vvhat money or clothes he brought with him, are his 
own ; they are not parts of the land, and can scarce 
be supposed to have been acquired with it. If he 
had catched and tamed cattle for his use ; his right 
to his sheep, or horses, or oxen, which he had so 
catehed and tamed, is not derived from the collec* 
tive body ; these goods were his own, not only be- 
fore he settled with such body, but perhaps even be- 
fore he joined himself to it. When therefore such 
goods as these are relinquished by their owners, or 
when the owners of them fail ; if the collective bo- 
dy, of which they were members, has any general 
claim to the goods ; that is, if these goods become 
the property of such collective body, so as not to be 
free for any person, that pleases, to seize upon them, 
a&d make them his own ; this effect must be pro- 
duced either by the consent of the several owners, 
or else it must arise accidentally from the claim, 
which the body has to the land. All foreigners, that 
is, all who are not members of this body, are exclu- 
ded from seizing upon such moveable goods, as have 
no owner, and are found upon that land, in which 
the body has general property : becai^e they have 
no right to come upon the land for this or for any 
other purpose of their own, without leave. So 
again, when any parcel of land is returned to the 
public, upon the failure or dereliction of the private 
or particular owners ; such moveable goods, as have 
likewise no owner, and are found upon that parcel 
of land, will become the property of the public : be- 
cause, as they have property in the land, no indi- 
dividuals, even though they are members of the pub- 
lic, can claim to come upon it in order to seize up- 
on those goods, and by such occupancy to make 
them their own. But where moveable goods hav- 
ing no owner are found upon land, which has an 
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owner, if the owner of the land, being likewise a 
member of the collective body, may not seize them, 
so as to make them his property by occupancy, he 
must be precluded by some express law of that bo^ 
ffy. If this law is considered merely as a positive 
one, the justice of it is to be defended upon the 
principle already mentioned of its being established 
by the consentoragreement of the several individo^ 
«l1s : or it may be considered as declarative, that the 
public grants out its general property in the land to 
individuals with this reserve, that whatever movoa- 
ble goods having no owner are found upon it, they 
shall be seized for the use of the public, and not of 
the individuals." < 

In this not very lucid view by Mr* R. of the subject 
of public and private property considered in refe- 
rence to the principles of natural law, the student 
of municipal law will see figured out nevertheless 
many of the most important portions and principles 
of the general law of the land. Here he perceives 
the reason and foundation of those principles. Here 
he sees how the public domain extends over the 
whole territory of the society or nation, and the 
consequent necessity of public grants to individu- 
als in order to vest in them the particular title to a 
given portion of the lands. Here too he s.ees the 
foundations of the laws of escheat in relation to 
real estates by the dereliction of them by the pos- 
sessor, and of the doctrines of occupancy in relation 
to moveable goods which have no longer an owner ; 
though in relation to these latter he may be inclined 
to question some of the positions of the learned au- 
thor, as not squaring exactly with the generally re- 
ceived principles of the common law, or of its great 
prototype the natural law of justice and of right. 
For Mr, Blackstone tells us that where goods are 
found without any other owner, they for the most 
part belong to the king by virtue of his prerogative 
or to the first occupant or fortunate finder ; they are 
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QOAsidered '^ as abandoned by the last proprietor, 
and belong as in a state of nature to the first occu* 
pant, unless they fall within the description of waifs, 
or estrays, or wrecks, or hidden treasure, or the 
goods of an intestate dying without kindred." See 
I Tuck. Com. part 2, 322-3. We have also a par- 
ticular law as to wrecks ; all of which are vested by 
law in the king and form a part of the ordinary re- 
venue of the crown. 1 Tuck. Com. part 2, 316. 

OF THINGS WHICH ARE STILL IN COMMON. 

Notwithstanding the introduction among man- 
kind of the exclusive right of property of which we 
have spoken in a former lecture, it is obvious upon 
the most superficial observation, that there is much 
in the great world around us, which is not suscepti- 
ble of being enjoyed except in common. Among 
these the first and most striking is the ocean and 
all that is therein^ No argument is necessary to 
prove that it is not a subject of separate dominion. 
Its vastness is beyond our grasp, and defies the no- 
tion of that occupancy or appropriation, which lies 
at the foundation of exclusive property. Its im- 
mensity too and the exhaustless character of all that 
it contains, leaves no motive for an attempt to appro- 
priate it (if it were possible,) in exclusion of others. 
In the great deep there is enough ior all, whether 
we use it but as a highway or pursue upon its bo- 
som the gainful business of the fisheries. It is more- 
over incapable of segregation, and for that reason 
principally has never been looked upon as property. 
But though by the general consent and agreement 
of nations the open sea is held in common, yet 
in the history of the world there are frequent in- 
stances of a claim by particular nations to the seas 
within the limits of their empire, or surrounding 
their coasts, and even to a portion of the trackless 
ocean for a certain distance from its shores. Thus 
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Rome in the zenith of her power assumed dominioa 
over the Mediterranean, which was absolutely enclo- 
sed within her territories. Venice in her palmy 
state asserted and maintained her supremacy over 
the Adriatic, which it is probable she still retains by 
sufferance, even in her present state of superannuated 
imbecility. England assumes the empire of the 
seas which wash and surround her coast even as far 
as the opposite shores ; a claim which her trium- 
phant fleets maintain, though other nations do not 
universally recognize it ; while every people border- 
ing on the ocean are entitled to dominion over it to 
such extent as their safety renders necessary ; an 
extent which by the laws of nations is usually fixed 
at a marine league, though others have extended it 
to many more. Over this the nation has a proper- 
ty ; and still more over rivers, bays and straits, and 
lakes and arms of the sea, bounded by shores and 
promontories that afford determinate marks and lim- 
its to separate them from the great deep. 

But it is not the ocean only which is common to 
mankind. Many other things admit not of proper- 
ty till they are reduced to possession. Such are 
wild beasts and birds and fish, all of which are com- 
mon till they are caught ; and this not only by the 
law of nature but by the well established principles 
of municipal law. I Tuck. Com. 317 ; for though 
no man may fish or hunt upon another's land, the 
owner of the soil himself has no fixed title to the 
game until it has been taken. 

There is yet another and important limit to the 
right of property. It springs from sheer necessity. 
To this head we may refer the right in case of fire 
to pull down our neighbor's house in order to pre- 
vent the spread of the destructive element and thus 
to save our own ; or the obligation on shipboard 
which each person is under in a scarcity of provi- 
sions, to bring out his own stock and place it in com 
mon ; or the right which in a storm, all who are on 
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board lmv« to damand that each shdl tbn 
bMrd A portieii of tna goods to lighten the si: 
lastly a oaUcm's right to seize a neutral port i 
thew is a moral certainty its enemy will take 
stc« to its serious detiimeat. Nay even farl 
extreme oeceseity justify an inroad on a 
rishta. The "tsfcvia in naufragio," is a prool 
Two thipwrecked wretches on a single plaa 
inadequate to save them both. Either has a 
save himself from death by thrusting off tl 
into a watery grave, and aoch is the recognii 
ciple of the criminal law. 1 East Plea! 
Grown, 2^4, 1 Chitty'a Gen. Prae. 597. 

With respect to the throwing overboard 
the rflgingofa tempest, the goods of the pa 
in order to lighten the ship, the municipal la' 
nat from the principles of natural law app 
the.subject. But in the adjustment of the 
iween them it follows the great princii^e o 
— which is equality — placing the loss upoi 
property which has been saved in just pre 
Thu gives rise to the law of average or cont 
wbich is of daily applicati(»i in maritime a 
mercial operatioDB. I Story's Eq. 467. ' 
318, 333. 

The case of fire was adjudicated aslonj 
the days of the great father of the law. Sir 
C<Ae; in whose reports a case of that descr 
found. 1 Chitty's Gen. Prac. 610. Re 
hftwever is due, says Mr. Paley, when that 
power. Yet what is to be restored ? Not 
vat«e of the property when not in danger I 
it was WOTth at the time of destroying it 
coasidering the moral certainty of dcstrU' 
the devouring elemoit, if it had not beei 
down, most probably would be nothing, i 
this kind was recently before the court a1 
burg. 

As to the right «f what has been called I 
7 
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profit and which hhs been di^irss^ between Cfr<y^ 
tius and Rutherlbrth, it is utterly inconsistent with 
the notion of excltrsite property, and aftionnts at 
most to what is called ai!i imperfect right, which as 
I have alrelady intimated is in effect no right at all, 
since it depends upon the discretion and wilh of 
^ailother. Right, being justa cattaa pv$$idendi id 
quod nostrum e$t, it does not enter into the notion 
of it, that it can depend upon that discretion crWflK 

OF ALIENATION. 

It has already been observed in ai former lecttirc 
that one of the most essential principles of the right 
of absolute property is the power of diSposTtion. 
If then I have such absolute property I may aUen- 
ate it ; and so perfectly indeed is this principle es- 
tablished in municipal law, that a condition con* 
tained in a conveyance of a fee simple estate, re- 
straining the alienee from disposing of it, is Void, 
and of no effect in law. 1 Tuck. Cotn. part 2j 94. 

But this power of alienation of necessity impties 
the existence of an alienor and an alienee, and the wil) 
of the first to convey and of the second to accept a 
conveyance. For I can no more, in justice, compe^ 
another to take my land than he can compel me to 
give it to him. And hence there must always 
be in every transfer a union of the wiUs^ of both 
parties to the transaction. For every transfer is 
of the nature of a contract, and in every contract 
there must be as the lawyers say, actus contra aC" 
turn. And these must concur uno tempers. For 
if you do not accept my grant, I may retract it : and 
when I have retracted you cannot retract your refti- 
sal and accept. These are obvious principles of 
common sense and justice, and they are liot less prin- 
ciples of common law. ' 

It may indeed so happen that the acceptai^ee 
precedes the grant ; as if 1 ask for any thing, my 
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wHSiigPgai ^ «eeept li is at onea deekred ; and If 
it <be granted then, there is at once tliat eontenapora- 
neons Goncurrenee of willsL essentid to ^very con- 
tract, gift, graB:t or sale. 

As tiie concurreaoe then of the wills of both par* 
lies is essential to alienation, the evidence of that 
eonenrrence becomes important .to establish the 
transaction. This, by the law of nature need not 
be by deed or writing. The acts of the respective 
parties may be otherwise established. And so in 
cases of no great importance by the municipal law. 
Delivery and acceptance of moveable goods which 
4Hre called personal property in law is ordinarily suffi- 
cient ^evidence of transfer. But to the alienation of 
lands move solemn forms are necessary, and deeds 
sealed by the parties are essential to give titlQ. - 

Another step towards the extension of the rights 
<of property to meet the necessities and to fulfil the 
irery matiual desires of ita possessor is the conferring 
on it an inheritable quality;- Tiie leatned author 
^Rath.). so often iquoted> has expended much labor 
wA dovoted a dozen pages to explaining in what 
.manner this quality was probably in the firstiiistance 
introdaced in regard to property. It would lead me 
ioo far to go into an examination of his theory. Suf- 
fice it to say that it is even less satisfactory than the 
notion of Mr. Blackstone, that " a man's children 
or neare^ relations are usually about him on his 
death bl^ and are the earliest witnesses of his de- 
cease. They become therefore generally" says he, 
^' the mii immediate occupants, till at length in pro- 
cess oriime this frequent usage ripened into gene- 
lalkw." 2B. C. 11. The children, then, who 
4iappened not to be present would lose their rights ; 
and this forms a serious objection to the theory, to 
say nothing of the unnatural scramble for the chat- 
tels of the dying parent by his weeping children, 
w^ich seepis to be an essential part of the learned 
commentator's projiet for seetiring to theni3elve6 bis 
property^ 
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For my own p«H> after once Mpposi^g m MHimi 
of property to exist among men in a state howiev«r 
rude, all difficulty seems to me to vanish. Take the 
poor Indian with his dog and gun, his wigwam and 
his corn patch. His progress in the matter trf pro- 
perty has reached thus far at least, that he knows 
his gun, his dog and hovel is his own^. He knows 
that his brother Indian recognizes the right ; far he 
too is chary of the principle of property in relation 
to his own little possessions. He looks around and 
sees)his squaw and his pappooses while the hand of 
death is upon him. Their wants oeCMpy his last 
thcMights though he is but a savage, and their welfere 
is the last wish of his heart. Remember, that tho^ugh 
but an Indian, he has the natural stoigee at least as 
strong as any brute, and a mind that can look ahead 
into the future. Is it wonderful that the idea should 
present itself to him, to those around him, and to 
the friend On whom he throws the charge of those he 
leaves behind, that that which had b<een his through- 
out his life without dispute or que&tion, should, 
when he was taken by the great spirit to himself; be- 
long to these who were part of him, who- if be had 
lived wpuld have shared it and who most probably 
had united with him in its acquisition ? Is it probia- 
ble that such a pretension would be resisted by ano- 
ther Indian? Or is it not, on the other hand, 
most obvious, that the thought would fin.d a ready 
assent in his own heart as presenting for tKQlirst<ttme 
perhaps to his untutored mind the notion />f trans- 
mitting to his children whatever he might leave? I 
cannot doubt it. When once the law of property 
which ais Mr. Christian well observes is written on 
the heart of man, is recognized by civilized or sa- 
vage, the natural tendency of the mind and feeling is 
to push it forward to embrace new cases as they may 
arise. 2 B. C. 8, note. Thus, the natural enqtrtry 
when property is acquired for mere consumption is 
first— Can I not seeure more to myself than my im- 
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fnediate wenU demand ; can I not make provision 
for the future ; and if I do so shall I no^ find it wy 
interest to acquiesce when others do the like ? Next 
^orpes the question — if I have my property for life 
why should I not transmit it to my children. They 
have the best right to the produce of my care 
and labor, for they are part of me — bone of my 
bone and flesh of my flesh. I will assert the right 
for them and respect a like pretension in others, 
And thus at once transmission to children is esta- 
blished. This at first most probably would be by 
death-bed gift, called in the law donatio ccpusa mor- 
tis. Nothing could be more natural. 

The right of giving aud transferring, we have seen, 
is ooQ of the most natural consequences of the exis- 
tence of exclusive property, whatever be the princi- 
ple upon which the right of separate property is 
founded. What was useless to one man might be 
highly convenient and useful to another, who might 
be r(3ady to give in exchange for it some equivalent 
which was equally desirable to the first, and thus 
transfer by sale, grant and conveyance would soon 
become familiar. How simple then the transition to 
a death-bed gift ; the dying man calling the objects 
of his affection around him and dividing his little ac- 
quisitions among them ! And if this was omitted; 
if swift disease or his savage foe should take him off' 
too suddenly for this, how naturally would men fail 
into the notion, that the property should be divided 
as he would have distributed it if he had not be^i 
prevented. Even in the rudest state of savage life 
all would feel an interest in sustaining a principle 
which sooner or later they would desire for the pro- 
tection of their own descendants. If this be so, then 
the principle of transmission by inheritance to chil- 
dren is accounted for ; and when that is done, the 
succeeding steps are natural and easy to a general 
gystem of inheritances. 

We come.next to consider the power of dis||osing 
7* K 
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of property by will. ^* Prom thie poster," says^ Mr. 
Rutherfortb, ^' which a man has of alienating hia 
property in what manner and upon what conditioi> 
he pleases, it follows that he may naturally prevent 
his property from ceasing upon his death by making 
a will and disposing of it in his lifetime." 

In this opinion I concur, though I am by no means 
satisfied with his exphnations of his theory or by the 
ingenious and subtle reasoning introduced to sup- 
port it. None such is demanded by the ocpasion ; 
for if we once suppose the death-bed gift in com- 
mon use, nothing could be more simple than the in- 
troduction of a testamentary gift. The Indian wha 
had children is, by the customs of savage life, permit- 
ted on his death-bed to give away his property among 
them. And if upon his death-bed why not upon 
his going to battle? And if upon going to battle 
why not at any other time, to guard against coritin- 
gencies which even savages can anticipate ? And if 
the privilege of continuing property after death be 
allowed to him who has children, why should it be 
denied to him who is without them ? He has his af- 
fections ; he has his predilections, and he has more- , 
over that tenacity of property so natural to the heart, 
and which prompts the anxious wish to direct its 
transmission when we are gone to those we value 
most. 

In this w'ay I think the testamentary power oVer 
jDroperty is easily accounted for. It may indeed be 
otherwise explained. In the exercise of the unques- 
tioned power of alienation, Imay give it to a friend 
upon condition ; that I shall have the use during life 
and that the object of my bounty shall have it after- 
wards. If I do and he accepts, he is bound in faith to 
execute the trust (upon the principle of the obliga- 
tion of promises which we shall hereafter consider.) 
And here it is observable, that in this endeavor to 
trace the modus operandi by which according to 
the -^principles of natural law a transfer of proper- 
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tf ID the nature of a will maybe made, we have hit 
upon that very contrivance invented by ecclesiastic- 
al ingenuity in the early ages of English history for 
the transfer of real estate by deviae. For they were 
in the habit before the passage of the statute of wills, 
of effecting the object by a conveyance to a trustee 
for the use of the grantor, (or feoffor as he was call- 
ed) during life and after his death, to such uses as 
he declared by the instrument of conveyance or 
should declare by any other instrument, to he exe- 
cuted by him. 1 Tuck. Com. Book 2. 285, Book 
1,32. The person accepting the deed was held 
bound in conscience to fulfil it and the courts of 
equity took care to see it enforced. Here too we 
see how wills of this kind were always revocable: 
for the grantee having accepted in the faith that 
he would after the grantor's death, transfer the es- 
tate to such uses as the grantor should direct, that 
direction might be varied to the last moment of his 
existence. 

There is one limitation upon the power of dispo- 
sition of property taken notice of by writers on na- 
tural law, which like most others, may be traced to 
the fundamental principles of the theory ot proper- 
ty. I mean the inhibition to convey or devise reel 
esttite to an alien. This, as we shall have occasion to 
shew you hereafter, is matter of positive law, though 
with different degrees of rigor in different coun- 
tries. The general principle with us, derived from 
the English law, is that an alien cannot hold land, 
but that when transferred to him it shall be forfeit- 
ed to the state as soon as that fact is ascertained by 
the necessary proceedings. That such a provision 
is" perfectly within the power of the body politic 
cannot be doubted ; but it is interesting to enquire 
how far it is consistent with tiic principles of justice 
in reference to the right of property. 

Now, we may remember that properly has been 
said to be of {wo sorts, either general or particular : 
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generati ihiii is the xtstit of, the whol^ society .90R* 
stittiting a nation to trie whok country which i}\ey 
take possession of; and particular, that is the ex- 
clusive right of each individual to such part as is al- 
lowed to him or falls to. his share. To give an ex- 
ample. When our forefathers settled here, they ap- ' 
propriated this land to themselves exclusive of other 
nations. They parcelled it out by grants to indi- 
viduals belonging to their own society. But it was 
at the same time declared by their law that no per- 
son but members of that society should hold any 
land within their limits. Now, if taking possession 
of, and appropriating the country, (which was before 
unsettled) to themselves was lawfi^i and gave them 
a right to exclude others, the law which incapacitates 
aliens from holding lands is but an exercise of that 
right and therefore consistent with justice and the 
principles of natural law. Accordingly in many 
countries, among which we may name Great Britain 
and our own, the principle constitutes a part of the 
municipal law^ though in Virginia, its rigor has been 
very much related either through liberality or poli- 
cy, by an act of assembly which allows an alien at 
any tjme before his land is taken by the common- 
wealth, to save the forfeiture of them by becoming a 
citizen himself or by transferring his rights bona 
fide by sale or demise, or transmitting it by inheri- 
tance to Qne who is a citizen. 1 R. C. Ch. 94. <^2. 

OF PRESCRIPTION, 

Before we pass from the topic of the modes of ac- 
quisition of property upon principles of natural Jaw, 
we must touch upon the subject of prescription, up- 
on which many rights are vested under the regula- 
tion also of municipal law and the law of nations. 

Prescription is a right to a thing acquired by a 
long, honest and uninterrupted possession, though 
before such possession some other person besides 
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Mpe pes^eMor iin||^ have keen tbe owner of it ; ftnd 
>it k founded upon the presumed denelieiton of any 
-moLch former proprietor, if such there ever was. It 
is an answer to a claim of [H'operty by another upon 
the ground that he was once the owner. To that 
daim the present po^M^^or demurs, by alleffing, that 
admitting the claimant ever to have been the owner 
at a former period, his rights had been relinquished 
and abandoned, and a new and adversary right had 
been vested in the present holder by a long uninter- 
rupted, honest and fair possession and enjoyment. 
This right has been denominated by writers on natu- 
ral law as fUBUcaption, a right by fMreecription* They 
both mean pretty much the same thing, that is tosay^ 
an acquisition of right by long and uninterrupted 
enjoyment and based on a presumed desertion, aban-^ 
donment or consent of others. It is founded on 
the presumption that he who has a quiet uninter- 
rupted possession for a number of years, must have 
had a right or he would not have been suffered ta 
continue in the enjoyment of it. A long possession 
indeed may be considered as a better title than can 
commonly be produced ^, for it establishes an acqui- 
escence in all other claimants, and that acquiescence 
justifies the inference that there was some reason 
though perhaps unknown, why the claim was for- 
borne. 2 The. Co. 198 in no. 3. Cruise 524. 

In strictness the term prescription, however, is ap- 
plied by us to the immemorial enjoyment of a right ; 
and our common law writers usually restrict it to 
what they call ineorporeal h^editaments, which are 
certain rights or' privileges exercisable upon the pro- 
perty ^ another : such as a right of way, or of pas- 
ture on his land, or a right to fish in his waters. An 
immemorial enjoyment of such rights gives a right 
by prei^cription. There is inde^ an analogoua 
:principle in the English law extending to lands them- 
selves, by which an interrupted possessioa for a cer- 
tain number of years will jgive the f099e%99r a good 
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tide, by taking aw$y from a,U o^H^ peraoaii dye 
of e»terifig upoH them or recoveriBg them. 3 Crukie 
524. But this is not prescription, for it does not 
rest upon immemorial enjoyment. It rests, en^ely 
on statutory limitation^ 2Tho. Go. 198. 

Mr. Vattel has placed the reasonableness of the 
principle of prescription, properly so called, as ako 
of the limitation in relation to lands, wbieb he calls 
ordifiar J/ prescription, in as clear a light as any 
other author. I must content mjrself however with 
referring to his work. Book 2, ch. 9. 

I have said that prescription is a right acquired 
by long and uninterrupted possession; and ^ese 
things must concur in order to constitute a valid 
right. It must have been^ immemorial, for the right 
itself resting upon an invariable acquiescence, if there 
be in the memory of man any evidence that there 
was a time when there was no auch acquiescence, 
then the foundation of the pretension is itself de- 
stroyed : And this is the principle of the common 
law also. It must moreover have been uninterrupt- 
ed for the same reason ; though an interruption in 
the emayment of the right, after the title to it had 
been once established by time, would not affect the 
right, unless the interruption were itself so long, as 
to raise a presumption of acquiescence or abandon- 
ment in the party, who claimed by prescription. 
Lastly the possession must have been fair and honest 
it is said, (1 ftuth. 137,) though the remark can 
scarcely be considered applicable to an immemorial 
enjoyment, the oommetioement of which mast be so 
hidden in remote antiquity, that no means could be 
resorted to for discovering thfs circumstance under 
.which it was originally exercised. The princ^le is 
indeed undeniably true in most cases that he who 
would protect himself by long (though not imme- 
morial) possession. must show that his possession was 
unaccompanied by fraud or violence in its aoqoisi- 
tiofi or by bad faith or oth«r vicious taints in itft4M>Q- 



u fiut U can have no appUcation to cases c^ 
iMresciiptioik properly so celled. 

OF CERTAIN PRINCIPLES CONNECTED WITH THB 

RIGHT OF PROPERTY. 

'^ The first and most obvious obligation, that we 
toe under, towards any person upon account of his 
prop^ty in a thing either moveable or immoveable, 
is to suffer him quietly toi enjoy it, and to dispose of 
it, in what manner he pleases, without attempting 

^ by force or by frauds either to take it from him, or 

in any respect to make it worse. This obligation 
plainly arises out of the notion of property : for ht& 

I right to/exclude us from meddling at all with a thing,^ 

would have no effect, or would be in reality bo 

. * , * fl^ht ; if we, notwithstanding such right, were at 
liberty to take the thing away from him, or hinder 
him in the use and enjoyment of it, or by any means 
to impair and waste it. 

" As the right of property, which any person haff 
in a thing, obliges us not to take that thing (jefmt 

I Mm dishonestly ; so it obliges us to restcHre it to him, 

Off not to keep it from him, whea we have, even by 
any honest means gotten it in our possessicm. When 
without any knowledge of the triHfa or any bad de- 
sign on our party a thing i» givein us, which belonged 
to some other person and not to the giver; when 
we pupcbase what some one else, and not the seller, 
had a r^l in ; when we find a thing, the owner of 
lirittch is not known, at the time of finding it; in 
such eases as those, our possession of the &ing is 
hoaesli till we have found out the proprietor: but 
as soon as we have found hrm we are obliged, in vir- 
tue of his property, to restore thetfaing to him^ For 
if we knowingly and designedly keep him out of 
what he has a right to, we do him the same harm, 
a»d consequenliy are, guilty of the same infustiee, as 
if We had tak^n it from htm. 



^< iPnm tkb obligilioa to resjtofe My ^rscuiV pio« 
)>erty, when it is in our bands, another ob^atmi is 
derived, an obligation to restore the natural fruits, 
produce or advantages^ which have arisen from it, 
whilst we we were in possession of it : because the 
halural produce of a thing, and all the natural ad- 
Vantages rising from it belong as BKich to the pro- 
l^rietor, as the thing itself." 1 Ruth. 146. 

But as the obligation to make restitution, of wbieh 
We have been speaking, is imposed for the purpose e^ 
guarding against any, injury to the right owner, so en' 
me other hand it is reasonable that such limttsti#n» 
should be fixed to this obligation, as will guard the* 
honest possessor from injury, except so far as tfa^t 
may be inevitable from the loss of [property wbi^. 
may have cost him much in the acquisition. By 
that loss he must indeed abide ; for as it is the 6m% 
law of property that it cannot be lost to the IraV 
owner without his consent, so it is obvious that if i 
pay my money for his property, even to a wrong 
doer who has unlawfully (though without any know- 
ledge of. the wrong on my part) taken possession of 
it, it will furnish no reason Ibr my keeping it to iits 
preju<lice. My resort must be to the man who ha» 
got my property, i. e. the money I paid him for that 
to which he had no title; And even if he be nnaUe 
to make restitution, it is my misfortune and I must 
lie down Under it. For either I or the owner of the 

[)roperty must sufier. And which ought to be tko 
oser ; — he who hu9 right or I who have tufne 9 The 
question suggests its own answer. If there must 
be a loss it ought to fall on me and not on him, for 
he has neither parted, with bis property nor, done 
any act for which he ought to be deprived of it. 

And this brings me to remark upon a modification 
of the principle we are discussing. If the true ow»er 
by bis conduct has contributed to the fraud wMdi 
has beeu practised upon me, he could with no pro<- 
tence of justice make reelainotion of his pmperty 



t 



8B 

from me. If he wag pr^tent when I purchased hw 
propei^tyy and had a fall knowkdige of his rights, 
and yet perHiitted another to sell it to me and to re- 
ceive my money for it witliout objection, justice wouM 
cry out against his pretension to take the property 
from me. His conduct admits but of two construc- 
tions : he either assented to the transfer, or he com- 
bined to defraud me. If he assented to the trans- 
fer, then the right to the property passed to me, for 
nothing more was necessary than ihat it would be 
transferred to me with his consent, in order to con- 
vey his rights to me. If he combined to defraud 
me, he has committed an injury to me to the value of 
the property and I have a natural right to indem- 
nify myself to the same extent. In either view of the 
^ase my right to the property becomes unquestion- 
able. 



LECTURE V. 



I may seem perhaps unnecessarily minute, young 
gentlemen, in my developments of these princi- 
ples of natural justice and law. But you will cease 
to think so when you learn, that many legal doc- 
trines and a large branch of the principles of courts 
of equity is [most intimately connected with them. 
Thus .it is a well established principle that my right 
of property is not lost, if another sells it without 
my knowledge or consent, express or implied ; as if 
my waggoner sells one of the horses of my team 
while he is on a journey, I may take him or recover 
him from the purchaser. Hite vs. Long, 6 Rand. 
Yet it is not less certain that if I had be^ present 
8 



wheft my horse wm sold and made bo objeeti<Mi t# 
it, tiiy right would be gone forever, 4Bince my a«seiil 
to the act would very fiikly be presumed. In equi^^ 
ty, indeed, we meet with this principle in innumera- 
ble cases. However unqnestionsble my rights may 
be, I forfeit them, if! stand by and'see another per- 
son contracting for them without announcing my ti* 
tie. Of this, a familiar instance is to be found in 
the subject of mortgages. If I have a mortgage on 
a tract of land for the payment of a debt, and I 
stand by and permit another person to lend another 
sum on the credit of the same knd and to take a 
mortgage upon it from my debtcMr without disclo^ 
sing my mortgage. I lose the preferable right to pay* 
ment which I would otherwise have had. And 
though mine was the first mortgage and should have 
been first paid, yet by my conduct I have lost that 
right. The second lender will be first paid, and if 
there is not enough for both, I must be the loser* 
See 2 Tuck. Com. Book 3. Vol. 2, 422. 2 Leigh, 
401. 1 Fonb. 151, 152. 

To return however to the case of the true owneir 
recovering his property from the person who came 
honestly into possession of it by purchase from a 
wrong doer. I have said that in this case while 
justice is rendered to the owner, no injury should be 
done to the possessor, except what is the inevitable 
consequence of his purchase of a bad title. And 
tbis principle is brought directly into operation in 
adjusting the question of rents and profits on the 
one hand, and permanent improvements on the 
other. For if another has been in the possession 
and enjoyment of my property for years, he has of 
course been receiving its products and profits^ 
which it would seem as much belong to me, after 
making a due deduction for his labor in producing 
them, as the prof)erty itself. And of this opinion^ 
it would seem, was the celebrated Grotius, who says 
that if the natural produce of the property is consu- 
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maMe and the possessor has made use of them, he 
is boand to restore the value, because he has been 
the gainer by another's property. Lib. ^. eh. 10^ 
^ III. But though as a general rule, I ha?e a just 
right to recover profits, yet, in many instances, the 
recovery may bear hard upon the possessor, who, 
iiavingcome fairly to the possession without a know*^ 
ledge of the rights of Che real owner, has freely used 
the revenues as his own. He received them as such 
without dispute, and had reason so to consider them 
when he used them. He has spent them with a 
liberality that nothing could justify but a just confi- 
dence that they were his, and now perhaps has no 
means of repayment. See Skyring vs. Greenwood. 
4 Barn. & Cres. 281, It would seem therefore a 
hardship upon him to be compelled to account for 
them to one, who if he knew of his rights, should 
iiave asserted them, and if he did not, should per- 
haps be required to sit down in quiet under a loss, 
which must fall on one or other of two innocent 
men, and should therefore be left upon the shoul- 
ders of him on whom it already has fallen. 

The hardship of such a requisition cannot be 
more forcibly represented, than has recently been 
done in the celebrated novel of '^ Ten Thousand a 
Year," in which the excellent Aubrey is beggared by 
die reeovery of an estate which he had always every 
reason to suppose his own, and by the demand for 
rents and profits amounting to £60,000 sterling. All 
tbis had been liberally expended in the unstinted 
hospitality of an English gentleman, who looking 
upon the estate as his, disbursed its revenues with- 
out the remotest thought of retribution to any. The 
reader cannot fail to be deeply impressed with the 
hardship of the case, and to as^ himself whether so 
rigorous a principle can really find a place in our 
laws.' It may not be amiss to respond to that en- 
quiry without gotog at large into the history of our 
dBcisioniifQtt 
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In early times> it was a prindple of the Enj^A 
law that no damages should ever be recovered in' a 
writ of right ; which was a suit brought by the own«^ 
er of land to recover the possession. At this late 
day it may not be easy to decide whether the i^in«* 
ciple arose out of feudal notions exclusively, or 
was in part adopted from the hardship of compelling 
the possessor of the estate who had disposed of its . 
revenues among his fonowers and retainers as be. ' 
came the owner of lordly possessions, to refund those 
revenues to the true owner. Be this as it may, the 
rents and profits could not be recovered in a droitu-r 
rel action. In later times indeed, other actions have 
been introduced and other modes have been devised 
for recovering rents and profits. Moreover, in some 
actions, damages have been expressly allowed by 
statute to cover the rents and profits, so that it would 
seem that the right of the true owner has been vin* 
dicated and upheld by the municipal law of the 
country. Nevertheless, this has been not without 
modification or restriction ; for even in a court of 
law, the true owner cannot go back more than five 
years before suit brought in his demand of rents and 
profits ; all beyond that time being barred by the 
statute of limitations. A court of equity is yet 
more lenient to the holder where his possession has 
been without notice of the plaintiff's title,^ for then 
the true owner is allowed an account of rents and 
profits only from the time of filing his bill or com- 
mencing bis suit. This would seem to be in strict 
conformity to the civil law which exonerates the 
bona fide possessor without notice of an adversary 
claim; but looks upon him. as a mala ^de holder 
from the time he has notice; and from that time ac-r 
cordingly charges him with the profits of the estate. 
Just, book 2, title I, ^36, cited & Wheat 79. Proni 
this view of the subject, it would seem that with us 
the true owner is entitled to recover at law the rents 
and profits for five years anterior to the Upamence- 
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mdnt of his suit ; but he who is ftsking relief in equi- 
ty can only charge the possessor from the time of 
the suit brought, if. he held bona fide and without 
notice, though a mala fide possessor will be held 
liable for five years profits, and sometimes more. 

Next as to improvements made by the holder 
during his possession. These are allowed him when 
the owner is guilty of fraud in permitting spch im- 

Erovements with full knowledge of his claim as 'has 
een more than once decided in our own courts. 
Southal vs. McKeand, 1 W. 336. 52 Ran; 14. 2 
Tuck. Cora. 411. In no other cases are they allow- 
ed except as an offset to the rents and profits with 
which the holder may be chargeable. 2 Ran 144. 
8 Wheat. 79. Story's' Eq. vol. 2. If the rule were 
otherwise ; if it were allowed to the intruder upon 
my lands to build upon it at his will and pleasure, 
and to compel me to pay for his improvements or 
give up the property, it would certainly justify, as 
Lord Cliire once remarked, a proposition stated at 
the bar, that '^ it was a ccMnmon equity in the court 
of chancery to improve the right owner out of pos- 
session of his estate.'' This seems to have been the 
obvious operation of the Kentucky occupying clai- 
mant laws, which would doubtless have swept the 
Virginia titles to JKentucky lands, but that the su- 
preme court pronounced their law contrary to the 
compact between the states, and therefore unconsti- 
tutional and void. 

OF OUa DUTY TO OURSELVES. 

Having endeavored in a former part of these lec- 
tures to shew that there are certain principles of our 
nature which are so plain and undeniable, and so 
pervading and universal, as to entitle them to be de- 
nominated the laws of our nature, I shall now pro- 
ceed to deduce from them our duties and our rights 
as arising out of them, and the correspondence 
8* 
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of these duties with the requisitioBs 6( mtuiioipallMr . 
It wiH be remembered that the great principies 
which I presented as being universally received and 
acicnowledged were the principles of self preserva-^ 
tion, the love of oitr offiipring, the inclination be- 
tween the sexes, the desire of property, and a pro- 
pensity for association with our species. Oth^s 
perhaps might without less propriety be adcted ta.- 
these ; but as these will abundantly suffice as foun* 
dations for the jgreat principles of natural law in all 
its ramifications it will be both unnecessary and. 
unphilosophical to add to their numbers. 

The first in order and in importance of the Iaw& 
of our nature, is the law of self preservation, and 1 
shall proceed therefore in the first place to touch 
cursorily upon the rights which it tonfers, and ^e 
obligations it imposes on us in our pilgrimage here 
below. It may seem indeed at the first glance tl^at 
the mere annunciation of the prtncij^ is ^1 that is 
required for our direction, in the assertion of our 
rights and the fulfilment of our duties to ourselves. 
" Take care of yourself," is a command which you 
may think needs little reflection to be fully under- 
stood. Be not deceived. There is nothing which, 
more requires to be sifted to the bran than this im- 
portant duty. When we first look at it, no idea will 
present itself perhaps but the protection of our per- 
sons from the attacks of others, the acquisition of 
the means of comfort and enjoyment, and the secu- 
rity of those acquisitions from the invasions of those 
around us. But when we look a little deeper into 
the matter, we shall not only find other branches 
shooting forth from these, but we shall discover 
other not less important conberns, which demand the 
attention and consideration of every wise and re- 
flecting being. The law of nature commands the 
protection of your person from danger and you obey 
it. It is w6n ! but is this all ? Does it command 
you to look only to the preservation of the body and 



imply nolhiBg of diily ia Ih^ eallivatioft of the okk 
ral faculty, in the icajprovem^nt of tbofije inlrileetual 
powers which have made us lords of the creation^ 
and in the perfecting of that being which was pure- 
ly given to us for some more elevated object, than to 
eat and drink with the brute creation, or to vegetate 
and die with the short-lived plant we tread beneath- 
our feet ? We cannot think it. Turn your thoughts 
inward upon yourselves. Recall the sublime and 
noble images the poets give us of that being into 
whose hands is given the government of the world. 
Ovid tells us that when the waters of the deluge 
had receded and the inferior animals had been^ 
created ; 

Sanctios his animal mentisque capacius altoB 
Deeipat adhuc, et quod dominare Id csetera posseti 
Katus homo est; — hunc divioo semine fecit, 
Ille opifex verum, mundi melioris origo ; 
Finxit in efSgiem moderantium cuncla Deorum ; 
Proua que dum spectent animalia ccetera terram, 
Os homini sublime dedit; coBlumque tueri 
Jussit et erectos ad sidera toUere vultns. 

I should be much obliged if any member of the 
class could recall a passage from one of our own po- 
ets which embodies these oeautiful thoughts in our 
mother tongue. I have endeavored in vain to re- 
collect it. For want of it I am compelled to offer 
you a version in my own more homely^ phrase. 

Still there was wanting in the new-born world, 

Some nobler being, some divinei mind, 

Thx^t o'er the earth and all that is therein 

Highthold the mastery ! Straightway man was bora, 

Created by the eternal architect of things. 

And springing from a seed divine, or bearing in his soul 

The spirit of its cognate skies, immortal \ 

Him the great father formed in image oi the gods, 

The rulers of the world, and while the brutes. 

Grovelling look down upon their native earth, 

He gave to man a countenance sublime. 

And turn his gaze upon the radiant stars, 

And lift his contemplation to the skies. 

The law of our nature then, which commands us 
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to se^k our own preservatioii, commands us by ne- 
cessary consequence to labor after the perfection of 
this noble being ; to carry forward by our own ef- 
forts and exertions the beneficent intentions of na- 
ture in making us what we are^ and to secure our 
own happiness by the judicious use of the ample 
means with which she has invested us, for advancing 
our own good and elevating ourselves in the scale 
of existence. In this view of our subject, our hori- 
zon becomes expanded, and we are relieved from 
the mortifying thought that all our duties to our- 
selves are confined to the narrow circle of providing 
for our animal enjoyments. We push our specula- 
tions into the region of the moral law, and looking 
upon man as a responsible being, — responsible not 
only for his duty to others, but for his own improve- 
ment and perfection — we enter with the liveliest in- 
terest into the search after those rules of action, 
which are calculated to make us wiser and better, 
and therefore infinitely more happy. 

This pleasing theme, however, is not for me. It 
belongs more properly to another department of this 
institution, in which it is doubtless presented with 
all the interest and force of which it is worthy, by 
the ability and taste for which the professor of that 
department is so eminently distinguished.* From 
his lips you may learn those duties to ourselves 
which are dictated by the moral law, and are written 
upon the heart of man by the finger of Him who 
made him. The beauty and excellence of virtue, 
its influence in promoting the happiness of ourselves 
and others, the benefits of chastity, sobriety and 
temperance in all things, the advantages of industry 
in the promotion of our health, our happiness and 
independence, and the cultivation of our intellectu- 
al faculties as the eflectual means of elevating our- 
selves to the highest degree in the scale of social 
power apd influence, are all topics which doubtless 

* Professor George Tucker. 
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derive new interest from his manner of presenting 
them* While on the other hand, the deformity of 
vice, the disgusting spectacle of the victim of the 
bottle, or the melancholy picture of the wretch who 
issues from the stews, emaciated by libertinism, and, 
wasted by disease, rise up under his vivid descrip- 
tion before our view, and frighten us from the paths 
of vice by the vivid representation of its conse- 
quences. 

There is indeed, young gentlemen, no topic which 
can more properly employ the powers of a man of 
genius. In the thoughtless days of our youth, we 
are too little accustomed to look to consequences 
in weighing the merits of a single action. It re- 
quires that they should be pointed out and so vi- 
vidly portrayed, as to leave an impression that can- 
not be obliterated by the action ofour passions in the 
moment of temptation. The mind must be compelled 
not only to fldmit, but habitually to fed, that we best 
consult our happiness in pursuing the paths of vir^ 
lue. If vice has no other ill, it brings the bitter- 
ness of reflection. , He who yields to its temptation, 
will sooner or later find himself compelled to feed 
upon regrets. Repentance is the bitter potion that 
he must drain even to the dregs. There is a word 
in. the English language that comes home to the bo-; 
som of every wicked man. He at least needs ask no 
exposition of its meaning ! That word is remorse./ 
It is a.drop of God's wrath falling upon the soul and 
giving to the wretch a bitter foretaste of the awful 
terrors of future retribution ! 

Among the incidents, which have been handed 
down to us from antiquity, of the schools of philo**. 
sophy, there is one which always struck me in my 
early days with peculiar interest. One of the phi- 
losophers of the portico, whose days were passed in 
delivering the lessons of wisdom to admiring crowds,, 
was one day teaching, when a band of libertines 
chanced to pass that way. They were fresh from- 
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their bachanalian orgies, and from the erbbraces of 
the wanton Lais and her voluptuous companions. 
Their robes were loose and flowing as was the cus- 
tom of the dissolute in their festive entertainmeiits, 
and their brows were crowned with flowers, with the 
efleminacy of the maiden. At their head was a 
youth more conspicuous than the rest for the beauty 
of his countenance and the attractions of his person, 
as well as for the extravagance of his attire, and the 
dissoluteness of his air. As they approached the 
portico which was resounding with the lessons of 
wisdom from the lips of the venerable philosopher, 
the attention of the profligate young man was caught 
by the sage's voice which fell in sweetest accents on 
his ear. He paused. He listened. The sage was 
dwelling on the dignity of virtue, and the beau-^ 
ty of a life of temperance and chastity. He expos* 
tulated on the calm of the good man's breast and 
the serenity and cheerfulness of a life of innocence 
and purity. Suddenly he changed his theme. The 
libertine was the subject of his discourse. With a mas 
ter's hand he sketched the character before him. In 
colors true to nature, he depicted the ugliness of vice, 
the disgusting features of the drunisard, and the de- 
basing and demoralizinginfluence of lewdness and de- 
bauchery. His eloquence and argument sunk into the 
soul of the wild young man. He was seen to draw more 
modestly around him his loose and flowing robes, 
atid to steal from his forehead and his burning tem^ 
pies the chaplets that adorned them, and cast them 
beneath his feet. When the discourse was ended, 
be presented himself with humble mien before the 
sage, and sought to be enrolled among iiis foHow- 
ers. His request was acceded to, and he soon be- 
came eminent for his wisdom and his virtues. 

The actors in this ancient story were Xenocrates,. 
a disciple of Plato and Polemo his disciple, though 
the story has also been told, I think, of Socrates and 
Alcibiades. 



Leaving however, gentlemen, to another, the in^ 
culcation of these moral duties to oarselves, I pass 
to the less interesting task of pointing out the 
rights with which we are invested for self protection 
and defence. Now the natural right of self defence 
is nothing more than the liberty which the law of 
nature allows us of defending ourselves from an at- 
tack which is made upon our persons or of taking 
such measures as may guard against any injuries we 
are Ukely to suffer from another. It gives us, it is 
true, a ^similar right where our property, or those 
standing in the relation of wife or child are assailed, or 
in danger, but I prefer to consider those matters un- 
der a separate head. At present we shall consider 
the defence of the person only. 

And here in answer to the question which has 
been discussed at such learned length by others, as to 
the extent to which a man may go in self, defence, 
I reply that as the law of nature allows us to defend 
ourselves, and imposes no limit upon the right, the 
only limit we can impose is the necessity of the 
case. Whatever means are necessary must be lawful ; 
for the rule is general, that where a right is absolute- 
ly given, the means of exercising it must also follow. 
On the other hand as the right of self defence is on- 
ly given for our protection, it cannot lawfully be car- 
ried farther, so as to justify an unnecessary injury to 
the wrong dopr. And thus it is on the one hand, 
that the fierceness of the assault may justify the put- 
ting our adversary to death, while on the other, such 
extreme retaliatibn could never be justified, where 
the injury is slight or the danger is not imminent 
either to life or to limb. Others have indeed resort^ 
ed to the principle of benevolence, to restrain the 
violence which would seek to redress the slightest 
injury by the death of the assailanjt. 1 Ruth. 369. 
But it seems to me that upon the principle above 
mentioned, the repelling of an assault can only be 
.carried so far a^ is necessary to that end. And th^ 
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18 without doubt the principle of the comiii<m taw 
which permits any degree of violence if necessary 
jfor the safety of ^the person, but no more. 1 Wh. 
Sel. 9!^. Thus in the case of Cockroft vs. Smith, 
2 Salk. &42, in an action of assault and battery and 
mayhem, the plea of son assault demesne was held 
to be a good plea, because it might be such an as- 
sault as endangered the party's life : but upon the 
question, '^ what assault was sufficient to maintain 
such a plea in mayhem," Holt C. J. said " that Wad- 
ham and Wyndbam justices would not allow it if it 
was an unequal return ; but that the practice had 
been otherwise and was fit to be settled : that for 
every assault he did not think it reasonable that a 
man should be banged with a cudgel, and that the 
tneaning of the plea was that he struck in his own 
defence. That if A strike B, and B strike again, and 
they close immediately, and in the scuffle, B maims 
A, that is son assault; but if upon a little blow giv- 
en by A to B, B gives him a blow that maims him, 
that is not son assault demesne.'* See also 1 Lord 
Ray; 177. 

^' There is one case in which all extremities are 
justifiable, namely, when our life is assaulted, and it 
becomes necessary for our preservation to kill the 
assailant. This is evident in a state of nature ; un- 
less it can be shown, that we are bound to prefer 
the aggressor's life to our own, that is^to say, to love 
our enemy 'better than ourselves, which can never 
be a debt of justice, nor any Where appears to be a 
duty of charity. Nor is the case altered by our liv^ 
ing in civil society ; because, by the supposition, the 
laws of society cannot interpose to protect us, nor 
by the nature of the case compel restitution. This 
liberty is restrained to cases, in which no other pro- 
bable means of preserving our life remain, as flight, 
calling for assistance, disarming the adversary, &e. 
The rule holds, whether the danger proceed from a 
voluntary attack, as by an enemy, robber^ or assas- 
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sin or from an laToluntary 6ne» a»hy a madtnaq, or 
person sinking in the water and dragging us after him ; 
^r where two persons are reduced to a situation, in 
which one or both of them must perish ; as in a 
shipwreck, where two seize upon a plank^ which will 
support only one : although, to say the truth, these 
lextrpme cases, which happen seldom, and hardly, 
when they do happen, admit of moral agency, are 
of little interest except as matter of debate." 

In perfect consistence with these principles are 
the laws of civil society. The killing of a man s$ 
defendendo is excusable ; and this whether it is in 
defence of my life or necessary for the defence o 
my person against great bodily harm. And in like 
manner, our law justifies a woman in killing one who 
makes a forcible attempt upon her chastity. Tet 
the tightof self defence, and of killing the aggressor 
in case of a violent assault which endangers life o^. 
limb, is only justified by law, when the person who 
kills, retreats, as far as he conveniently or safely can, 
to avoid the violence of the assault, before he turns 
opon the assailant. But if he be prevented by a 
wall, or ditch, or other impediment, or indeed by 
ihe fierceness of the attack, which will not allow 
birii to yield a step without manifest danger of his 
life or of enormous bodily harm, then in his defence 
he may kill his assailant instantly. 4 B. C. 185. 

Immediately connected with the duty of self 
preservation, is the preservation and protection of 
those who stand in the near and interesting relations 
of vife or child, or even in that of master and ser- 
vant ; for 41 these are excusable for killing an as- 
sailant iii the necessary defence of each other re- 
spectively ; the act of the relation assisting, being 
construed the same as the act of the party himself. 

Nor indeed is the right of defence confined by the 

principles either of natural or municipal law to the 

persons of purselves and of those connected with 

ui^. It is extended to our property or possessions. 

9 



It grows out of the very establishment of propert^^ , 

# If my right to it is invaded, if another seeks to take it l 

from ^me, how can it be preserved, but by my defend- J 

ing it? I must therefore, $is in the case of niy pei:- ' 

son have a right to the use of all the means which 
the invader makes necessary for the protection of J 

what is niy own. If his attempt requires no violent 
or forcible act of defence, force may not be justi- * 

fied : but if his attack be violent, I have a right to* *" 

p. repel, force by force, and by the law of nature even Jj 

to the death ; for in a state of nature there is no dp- * 

peal to any power but force to give to me redress. ; 

But in a state of society, tribunals of justice are J 

erected for redressing wrongs, and the life of man ' 

cannot therefore be sacrified for the commission of a f 

trespass, or the invasion of my right of property . ^ 

except under particular circumstances. Tiius a * ^ 

'iltemicide committed for the prevention of any for- • " 

cible or atrocious crime against my property, is jus- ! 

tifiable by ;the law of the land as well as by the ^ 

law of naturfe. Puff. L. N. 1-2, c. 5. 4 B. C. 
' 180. As if a person, forcibly attempts to rob 
me, or to break open my house in the night tim^,^ 
or to burn it, and shall be killed in the attempt, 
I am held guiltless by the law ; for I have only 
inflicted that punishment, which the law would 
have denounced against him, had he succeeded in 
his attempt. But in tejiderness to iiuman life, the 
law will not perniit a like step to be taken in the 
case of commission of crimes unaccoitipanied with 
force, siich, as stealing or picking pocj^ets ;; as the 
law itself does not punish these offences with deat|). 
And herein probably the natural rights of the in- 
jured party may be, in some degree restricted and 
curtailed by the benevolent institutions of society. 

By the law of looses, " if a thief be found break- 
ing up, and be smitten that he die, there shall no 
blood be shed for him. If the sun be risen upon 
him there shall be blood shed for him, for he should 
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tnake full restitution. If he have nothing, then he 
shall be sold for his theft." Exodus, ch. 22, v. 2, 3. 
The meaning of this is obvious. If the house- 
breaker by night is killed, the slayer shall not be 
punished ; but a housebreaker by day can be known 
and brought to justice ; wherefore the Mosaic law 
<lenied impunity to him, who should slay him, for 
he might get retribution by appeal to the laws, and 
was not therefore justified in spilling the blood of 
the aggressor. 

With respect to the defence of our property the 
writers on natural law very generally agree ; though 
they difier as to the extent to which the defence may 
be carried. Mr. Rutherforth vfery justly observes, 
that it is plain from the foundation of the right that 
' it is indefinite, and thai we are not naturally debar- 
red from proceeding to extremities in defence of our 
goods, where the obstinate injustice of him who 
would take them from us, makes this extremity ne- 
cessary. For as the law of nature does not oblige 
us to part with our goods against our will, it cannot 
be siippoi^ed to prescribe any particular mode of de- 
fending them ; s'mce to prescribe such means, as the 
only lawful means, would in effect be obliging us to 
part with our goods when those means fail. But 
the learned Grotius, who seems to have had a fevor- 
ite principle in his mind, that we ought not to take 
away any one's life immediately or directly for the 
flake of preserving our goods, allows that we may 
defend them, till our own life is in danger, and then 
TH^e may justly kill the robber ; a notion utterly un- 
worthy, it seems to me, of the great mind to whose 
talents and erudition the world has been bo largely 
indebted, for the lights it possesses on the subject of 
the law of nature and rights. 

In conclusion of these remarks on the law of self 
defence, t must not omit to mention the subj^t of 
duelling ; but the topic has been so hacknied, and I 
am so conscious that I have nothing new to add for 
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its inustration, that I shall content myself with re^ 
' ferring to the writers on natural law, who have here- 
tofore treated of it. I shall only observe that the 
municipail law looks upon it with no grains of al- 
lowance ; that sending £t (Challenge is itself made pe- 
nal, not only as a violation of the peace, but by ab- 
solute disqualification for public office ; and that 
killing in a duel is murder, and punishable as such. 
The frequency of the offence has been very greatly 
diminished in the commonwealth of Virginia, by the 
salutary influence of the statute for its prevention, 
and we are not without reason to hope that the 
time will yet come, when the custom will be as ob- 
solete, as the absurd and barbarous trial by battle, 
from which it is a scion. . •"* 

OF THE ]>UTY OI* PARKNT8. - \ ^ 

The next great law of pur nature which I shall 
proceed to consider together with the rights and ob- 
ligations which spring from it, is the love of our off- | 
spring. It is*a jsentiment as general as' the day, and 
those of our race have been held up as monsters, 
whose bosoms have been steeled to its tender and 
amiableemotions. Such instances have been rare, 
though it is lamentably true, that in human life, pa- 
rental care lags far behind parental tenderness. Some^ 
times the natural affection wastes itself ia womanish 
fondness- for the person of the child ; in improvident 
attention to his present ease and gratification ; in a 
pernicious facility and compliance with his humors, 
and excessive and superfluous care ' to provide the ' i 
externals-of happiness, with little or no attention to 
the .internal sources of virtue and satisfaction.' 
Sometioifis^we see the parent so absorbed with th^ 
trifles of uf^, sometimes so taken up with its ceres, 
sometimes so busied vfith the game of ambition or 
occupied with the accumulation of wealth, that the 
- ^ind and the manners, the heart and the principles 
of the object of Jiis most devoted affection, are left 
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to the traiQiDg imd the moulding of some hired in- 
ferior, whb in his turn neglects the essential duties 
which had bQeii found too burdensome even (or a 
parent. How in^portant then, that thfese momen- 
tous matters should be impressed upon the minds 
of the yoong, before they themselves are ushered up-* 
on the theatre of life, where in turn they must fulfil 
these soleinn duties^ or incur the hazard of ha- 
ving their omissions brought home to their bosoms 
hy the aberrations of those who are most dear ! 

The natural affection for the child impels the pa- 
rent to its maintenance and support. In relation to 
the mother, nature speal^s in a language that ad- 
dresses itself to the senses^ and silences the most 
^ ^ %ceptic4l. The provision she has prepared in the 
*/?'- person of the parent for the sustentation of the 
Gfhild, furnishes the most distinct $nd manifest indi- 
cations of her intention^. Fed from the breast of 
the mother for the first few months of its existence, 
it soon however must look to sonje other hand ^ 
its support during the period of infancy and youth. 
The heart of the father is tutored by the same in- 
forming spirit, to yearn over the offspring of his body 
and to labor for its sustenance. From these lessons 
we learn the Urst duty of the parents ; the duty of 
maintenance and support On them alone can the 
child depend for succor, for others will npt take the 
burden thai the parent throws aside. 

It is one of the most inexplicable facts ^n the his- 
tory of our jjurisprudence, that there i^ no distinct 
provision ni^de by law enforcing this n^ost natural 
and important duty." The putative fathers of bas- 
tards, indeed) are compelled to indemnify the parish 
during the infancy of the child, and the ofTspring of 
the dissolute ^nd . thoughtless who cannot support 
them, may be jtaken from their parents. and bound 
out to a trade ; but there are no means of compeljr 
ing a parent to support his thtW if he is deaf tp i% 
lure's dictates. ^ . * 
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The same thing niay be said of education, ^'"^iii" 
cation," says an author of great strength of mind 
and much geod sense, ^^ in the most extensive se^bee 
of the word, may comprehend every preparation 
that is made in our youth for the sequel of our lives: 
and in this sense I use it. 

" Some such preparation is necessary for cfaildreii 
'of all conditions, because, without it, they must be 
miserable, and probably will be vicious, when they 
grow up, either from wfint of the means of subsis* 
tence, or from want of rational and ipoffensive occu- 
pation. In civilized life, every thing is effected b^ 
art and skill. Whence, a person who is provided with 
neither (and neither can be acquired without exer-- 
else and instructions) will be useless ; and he that ^* • 
is useless, will generally be at the same time mis- '\ ' t 
chievous to the community. So that to senda^ un- 
educated child into the world is injarioas to the rest 
of mankind ; it is little better than to turn out a mad 
dl^g, or wild beast into the streets. 

" In the inferior classes of the community, thfe 
principle condemns the neglect of parents, who do 
not inure their children by times to labor and re- 
straint, by providing them with apprenticeships, se^*- 
vices, or other regular employment, but who suffer 
them to waste their youth in idleness and vagrancy, 
or to betake themselves to some lazy, trifling, and 
precarious calling : for the consequence of having 
ihus tasted the sweets of natural liberty, at an age 
when their passion and relish for it are at the high- 
est, is, that they become incapable for the remainder 
of their lives of continued industry, or of persever- 
ing attention to any thing; spend their time in a 
miserable struggle between the importunity of want, 
and the irksomeness of regular application ; and are 
prepared to embrace every expedient, which pre- 
sents a hope of suppfying their necessities without 
confining them to the'glough, the loom, the shop^ 
or the courttinff-liiouse." - 
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In thfe higher otdeYs of society, those parents are 
not less reprehensible who neither qaalify their chii^ 
droft for a profession, nor enable them to live without 
one. Some, from indoleilce of spirit, taRe not the 
necessary steps ; others, from grovelling avarice^ 
cannot find in their hearts to take from their hoard 
the necessary means, and others cannot spare them^ 
from their (Measures, their luxury or their spIendOKA 
From one cause or other, too many deny to their 
children those liberal attainments which are neces- 
sary to make them . useful in the stations to which 
they may be called ; without reflecting that a man 
who can afford to educate a promising son, and wha 
,|^rmits him to consume the season of education in 
idle pleasures, defrauds the community of a bene- 
factor, and nine times out of ten, brings a disgrace 
upon himself. 

These sacred duties, however, are not enforced by^ 
law. Credit is indeed due to our legislative body 
for their exertions in the cause of literature, display- 
ed in their general school fund, and in the esta- 
blishment of this noble institution. But mucR yet 
remains to be done in awakening our people to the 
enjoyment of these advantages. An hundred and 
•fifty youths within these halls, are but a poor con- 
tfibution to science, from 1,000,000 people. And 
when it is recollected that in our republican institu- 
tions the avenues to the highest stations ace open to 
all, and that edt^^ion and the sedulous cultivation 
of the intellectaP^owers is the great secret of suc- 
cess, our wonder grows^ at;^ the culpable apathy of 
parents in the discharge'of the great and important 
duty,* of accomplishing their sons for the highest ho- 
nors in the state. 

This brin^ me to remark upon the crowning du- 
ty of a father to his child. To him it belongs when 
maturity has fitted the young man to enter upon the 
.duties of life, to usher him forth into the world in 
some fit and appropriate occupation. While we ad- 
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mit ia ^tbeir fullest extent tbe priiuujplie. of equal* 
rights, and put far from us the, supercilious hauteur 
which is foreign to the nature of our institudons^we 
cannot wink so hard, as not to see, that ttwre* must 
and will be gi'ades in every society growing out of 
the difference . between intellectual and haadicraffi 
pursuits. It is not every man, who can afford t^ 
bring up his son a statesman, and 'tis not liess true 
that ex quovis ligno nqnfit Mer curing. Oux duty 
therefore, depends in no small degree upon our si- 
tuation. We are not to blame if we fall short, for 
want of power, of what others do. But at least to 
one thing should we all aspire ; — to keep our sons 
from losing caste, and sinking in society beloMf the 
grade we occupy oijfrselves. 

'^ Hence, a farmer satisfies bis duty, who sen^s 
out his children, properly instructed for their occu- 
pation, to husbandry, or to any branch, of manufac- 
ture. Clergymen, lawyers, physicians, oncers. in 
the army or navy, gentlemen possessing moderate 
fortunes of inheritance, or exercising trade in a 
larg^ or liberal way, may be expected by thot same 
rule to provide tHeir sons with learnec^ professions, 
commissions in the army or navy, plao^s in pubjic 
offices, or reputable branches of merchandise. Pro-^ 
vidinga child with a situation too, includes acompe«* 
tent supply for the expenses of that situation, until 
the profits of it tenable the child to support himself * 
Gentlemen of fortune, may be ejected to transmit 
an inheritance to the representatipb of their family, 
sufficient for their support, without the aid ol a 
trade er profession, to whiob there is little hope that 
a youth, who has been flattered with othefr expecta- 
tions, will apply himself with diligence or success." 

But these should yet be fitted by education and 
thorough culture for some important duty or em- 
ployment. TKere can be no drones in our hive. 
Every man must be something or he will sopn be 
worse than nothing. It. is the immutable law of 
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oar eoiuitrf;-«->''iiiishiniDabIe like death." ADhoW'^ 
ever that cao be expected from parents as a dutj/^ 
and therefoie the oolj rule which a moralist can de- 
liver upon the sobject is^ that they endeavor to pre- 
serve their children in the station of life in which 
they are bom, that is to say, in which others of ^mi* 
lar expectations are aecnstomed to be placed ; and 
that they be carefol to confine their hopes and habits 
of indalgoieey to objects which will continue to be 
within their grasp. 

Lastly, let me remark upon the sobject of pater- 
nal duty that it behoves the parent so to model his 
intercoarse with his son as to win his confidence and 
deserve his friendship. 

*^ A good parent's first care is to be virtooos him- 
self; his second, to make his virtues as easy and ^i- 
gaging to those about him, as their nature will ad- 
mit. Virtue itself ofiends, when coupled with for- 
bidding manners. And some virtues may be urged 
to such excess, or brought forward so unseasonably, 
as to discourage and repel those, who observe and 
who are acted upon by them, instead of exciting 
an inclination to imitate and adopt them. Young 
minds are particularly liable to these unfortunate im- 
pressions. For instance, if a father's economy de- 
generate into a minute and teasing parsimony, it is 
odds, but that the son, who has sufiered under it, 
set out a sworn enemy to all rules of order and fru- 
gality. If a father's piety be morose, rigorous, and 
tinged with gielancholy, perpetually breaking in up- 
on the recreations of his family, and surfeiting them 
with tfie language of religion upon all occasions, 
there is danger, lest the son carry from home with 
him a settled prejudice against seriousness as^d reli- 
gion, as inconsistent with every plan of a pleasura- 
ble life, and turn out, when he mixes with the world, 
a character of levity or dissoluteness." 
i I know of nothing, indeed, which leaves a more 
wnfitvoraUe impreitfon on the mind, than that dia^ 
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tance &nd reserve to which injudicious austerity 
gives rise ; nor is there a more plei^ing spectacle 
than parental dignity, softened by easy and judicious 
familiarity ; and filial obedience and respect equally 
removed from unbecoming freedoms 6n the one 
hand/ or cold reserve and habitual constraint upon 
the other. If nature has given to us children, why 
should we not make of them, friends? In vain hiw 
she given to me a father, if I find in hini the aQStef ' 
rity of a master, or the moroseness of a brute. He 
but ill discharges the duty of a parent, who chills 
the warm affections of an amiable child by forbid**- 
ding man^ners, or withers the growth of youthful 
confidence by undue severity or reserve. 

In my next lecture, I shall take up the subject of 
a parent's authority as sustained by the law of na«* 
ture, not less than by municipal law. 



LECTURE VI 



OF THE RIGHTS OF PARENTS. 

The natural right of a parent over a child is the ob- 
vious consequence of his duties. His power and au^ 
thority over him from infancy to maturity, springs 
not from the obligation of loye and gratitude which 
tfie child most certainly owes for Xhe cares and pro- 
Isction.he has received at a father's hand. This ob- 
ligation is imperfect, as I have already had occasioa 
to observe, and is moreover in no degree enforced 
by the regulations of society. But the father's au-* 
thority over his offspring is perfect from childhood to 
maturity, according to that ax4oA of the moral law^ 
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tbftt 'Wiien a doty is impoBody «11 powen are given 
which are needful for its discharge. As thi^efore 
the lather is bound to bring up and protect his child, 
and as in infancy and youtb, the child is incapable 
of fiielf support, or self government and direction, it 
follows that nature^ herself, who devolved upon him 
his duties, invested him at the same instant with all 
the authority necessary for their fulfilment* And 
this independent of all civil institutions ; for if any 
'of those horrible shipwrecks, the recitals of which, 
so often chill our veins, a father and son had been 
east upon a desert shore where the bands of civil 
mitbority were never known, the father's rights, the 
father's power would still have been as unquestiona- 
ble as under the dominion of the law in the ci- 
vilized countries of the world. It is the law of 
fhatiire. 

When we look to society, the right is yet more 
plain and far more extended. For as the right and 
tb^ authority must ever of necessity keep even mce 
with the duties imposed upon the parent, they nhist 
be almost immeasurably multiplied by the vast in- 
crease of obligation devolved upon him in a state of 
civilization. In a state of nature, the wants of the 
child are simple ; the rights of the parent few. It 
would be his duty indeed to teach him how to help 
himself, and thus fclr his powers would extend. But 
see him in society ! How multiplied a father's cares, 
bow numerous a parent's obligations ; how bpoad the 
power therefore that is given to fulfil them. In so- 
ciety as well as in a state of nature, the rights of 
parents result ever (rom their duties. If it be the 
duty of a parent to educate his children, to form 
them for a life of usefulness and virtue, to pro] 
for them situations needful for their subsistenc< 
suited to their circumstances, and to prepare 
for those situations r he has a right to such authority, 
and in support of that^uthority a right to exercise suct^ 
discipline, as may be necessary for these purposes. 



» lorm 
rodjb 
'e*^^^B 

tmKf 



loe 

The law xA aature aeknowledgef no otlMr fowbdali<Hn 
of a pareot's risfat b^er^is childfeii, bc^sidefl^his duty 
towilrds them (I speak now of such rights as may 
be enforced by coercion.) If confers no property, in 
their persons, or natural dominion over them, as by 
some has roost erroneously been supposed. It is 
shocking to the moral sen^ to find among the lucu- 
brations of the most distinguished writers on natu- 
ral law the assertion of this natural dominion in its 
most rev<dting character. The law of nature, says 
Mr. Rutherforth, may, in some cases, allow parents 
to sell their children. '^ If th^ are unable to sub- 
sist the child, sa^s he, there seems to be nq reason 
against tfie selling it to any one who will undertake 
the expense and trouble of bringing it up. The 
usual event of such a sale is 'the sUnfertf (^ the 
chUd r 

If nothing more were meant in this extraordinary 
passage than that during the -pufnllage of his ofi^ 
"spjpng, an indigent parent might invest anofl^er. with 
his power and control, in^ consideration of the sup- 
port and education of the child, it might not be de- 
serving of very serious animadversion. It would 
present the case so common in an advanced slate of 
society, of the child of a poor parent being bound 
by the father, with the assent of the child, and the 
public authorities, to some perSon as apprentice, in 
whosepowers little short of parental authority are 
vested4>y law. But the author will not permit himself 
so to be misunderstood. In a subsequent part. of 
his volume he goes into a systematic defence of bis 
position, and carries it out in all its enormity. That 
I may do no^ injustice to his views, I shall present 
them to you in his own language. He is speaking 
of the origin of slavery. 

<' Biit slavery," says he, " though it is not the na^ 
tural state of any man, may be introduced consist-^ 
ently with the law of nature. First ; a man may 
come into a state of slavery through the act of his 
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parents. The law of nature ob%es the parent to 
maintain their child. But it is possible for them to be 
in so low a condition, as to be absolutely unable to dis- 
charge this duty in their own person, and to be un- 
der a necessity either of suffering the child to pe- 
rish, or of procuring some other person to discharge 
it for them. In these circumstances, if civil laws 
had made no better proirision, the law of nature 
' seems to allow them rather to put the child into the 
hands of any one, who would upon his own terms 
undertake to preserve its life, than to suffer it to pe- 
rish for want of common necessaries. Nature in- 
deed gave the parent authority over the child in 
view to the child's benefit : and he, who undertakes 
to maintain it and bring it up, upon condition of its 
being his slave, has his own benefit principally in 
view, , It may therefore well be asked, whether the 
parents have authority to dispose of the child upon 
these terms. To this it may be answered, that the 
parents, through want and infirmity, being under a 
necessity of leaving their child to starve, or of ac- 
cepting these conditions, provide for its benefit, aa 
well as they can, by delivering it up to any person, 
who will undertaJie to subsist it even upon the con- 
dition of its being bound to act for his benefit, as 
long as it lives. There may however be a farther 
question, how it is possible for the temporary right 
of the parent over the child, to produce a perpetual 
right in the master over it as a slave. And undoubt- 
^J edly, if there was no other cause of the master's power 
^^' besides the parents act, the slavery of the child would 
cease, when it comes to years of discretion. As the 
authority of the parent ceases at that age, the power 
of the master, if it was derived solely from that au- 
thority, could subsist no longer. But the master 
undertakes from the first to maintain the child, in 
view to his own benefit ; and consequently its main- 
tenance is not to be considered as a bounty bestow- 
ed upon it by the master. If then he does not eive 
10 ^ 
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fhe child its maintenance, the child must be iii§ 
debtor for such maintenance ; and, upon account of 
this debt, be claims a right to direct its future ac-^ 
tions for his own benefit. Nor will the labor of the 
child, after it id grown up, discharge this debt, so asf 
to redeem it from slavery : because its future labor 
will be due to its master for its future subsistence r 
and the original debt will upon this account still re- 
main unsatisfied. This original debt may indeed be 
greater, than what arises from barely maintainiotg 
fhe child, whilst it was unable to work : for as the 
f)arents, though they were under a necessity of 
disposing of their child to some one, were at liberty 
to dispose of it to whom they pleased ; the master 
may have given them money to engage them to let 
him have the child, rather than any other person, 
^nd whatever he has thus paid to the parents is to 
be placed to the child^s account, and becomes a 
part of the debt, which it owes to the master. 

" We may observe by the way, that when We 
speak of parents selling their child into slavery, no- 
thing more can be meant by it, than that the pur- 
chaser, as we call him, gives the parents some valua- 
ble consideration to engage them to let him rather 
than any other person, acquire a right to the service 
of the child, by maintaining it in its infancy, whilst 
it is unable to earn its own living. For certainly as 
the child is not a slave to its parents, they can have 
no immediate right of making it a slave to any one 
else : nor can they, properly speaking, so sell it, as 
that the purchaser shall immediately by their act ac- 
quire a right to direct all the actions of the child for 
his own benefit.'* 

Yet notwithstanding the seeming disclaimer which 
is contained in the last paragraph of the quotation 
of the parent's right to make a slave of the child to 
any one else, because he was not their slave, yet the 
whole passage taken together, unequivocally evinces 
^ that the author thinks that he might be made a slave; 
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" through the act of its parents." They sell their 
right for h price to be paid to them! which price 
becomes a debt from him to the purchaser ; and he 
thus becomes a slave, forever, because he can never 
pay the debt, as his future labor will be due to his mas* 
ter for his future subsistence ! Heaven protect us from 
such flimsy reasoning — such miserable sophisms. It 
would be an insult to your understanding to en- 
ter into a serious refutation of them. I only ask 
leave to remark that if a man cannot sell himself, a 
fortiori, another can't sell him ; and to refer to the 
just remarks of Mr. Blackstone, in his Commenta- 
ries on the Laws of England, as to the supposed 
capacity to sell oneself 

But notwithstanding the right to sella child is de» 
nied to the parent, not less by nature, than it is by 
lavy, yet during the minority the parent's powers are 
little short of absolute. Their authority and con 
trol is given upon the presumption that as the child 
bas no adequate reason of its own to judge, and no 
enlightened will of its own to choose what is best, 
the parent whose duty it is to take care of it, is to 
judge and determine for it. It is not recognized as 
having any will of itself, and is indeed under the ab- 
solute directipn^nd control 6f those to whom it owes 
its being. Now, no power can be more complete 
than this, where the reE^son of another is the soU 
guides^f my actions, and my will is concluded by 
the exercise of his. During childhood, indeed, it is 
in practice as unlimited as it is in theory ; and 
though in reality it relaxes as the day of emancipa^ 
tion is drawing near, yet the leading strings are not 
slipped nor the tramn^els taken off, until the youth 
is " disenthralled" by the magic of ^'twenty one,^^ 

In representing however the authority of the pa- 
rent as little short of absolute, I must not be underr 
stood to mean that the exercise of that authority to 
the pryudice of the child can be justified by the 
law of nature or sodiety, It has its limits. The pa« 
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rent has indeed the power of correction and coer- 
cion ; but they must be exerted with the modera- 
tion and forbearance which so tender a relation de- 
mands, while they are exercised with the steadfast- 
ness and the firmness which the occasion may re- 
quire. Conscience — nature — law would equally cry 
out against a parent's cruelty and injustice, and for- 
bid not only assaults upon the life, but unfeeling cru- 
elty, unusual punishment or unreasonable confine- 
ment of the person of his unhappy child. His power 
is given for the benefit not for the destruction of the 
being thus placed under his control ; and the duty 
to maintain and bring him up, can never reasonably 
be supposed to give aright to injure or to maim him, 
to practice against his life, or incarcerate him as a 
felon. 

The provisions of the municipal law are very 
much in keeping with those of the law of nature to 
which I have been adverting. The authority of the 
parents over their offspring is derived from the con- 
sideration of their duty^ and is therefore co-exten- 
sive, but not more than co-extensive with it. By the 
Roman law, indeed, it extended to life and death, the 
father's power to take ^ away life having been most, 
falsely founded upon thetiotion that^e gave it. But 
the common law which is the substratum of our own, 
docs not so deem of parental rights. The power of 
a parent by that law is far more mitigated and tem- 
perate, but still sufliicient to keep the child in order 
and obedience. He may lawfully correct him while 
under age in a reasonable manner, for this is for the 
benefit of his education ; and we have moreover 
seen that the consent of the parent, if not essential 
to the validity of a marriage, is nevertheless neces- 
sary to be had, before a license can legally issue for 
its celebration. Moreover, the parent is empowered 
to put a refractory child under restraint ; to coerce 
even by the aid of a court, if ^t be necessary, his 
attendance on the school he deems proper, and ia 
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all things, to direct the course of his instruction and 
education, subject indeed always to the control of 
the supervisory tribunals established by the laws. It 
remains but to remark that, as the mother herself 
owes obedience to the father, her authority must sub- 
mit to his. In a competition, therefore, ' of com- 
mands, the father is to be obeyed. In case of the 
death of either, the authority, as well as duty, of both 
parents devolves upon the survivor, 
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LECTURE VIL 



OF PROMISES, 

There is nothing in relation to natural duty, which 
requires to be more dearly. understood, or which hai 
more frequently been the subject of subtle and un-^ 
founded distinctions than the doctrine of promises. 
I shall therefore, in the foilowing lecture, not only 
offer you such vfcws of the^ntatter as suggest them- 
; selvQ^ to my own mind, but shall draw liberally up^ 
^j on the labors of others, so far as they seem worthy 
of adoption ; for as the object of these lectures is 
your improvement and not my own distinction, I 
can permit no false pride to induce me to discard 
what may be worthy of your consideration, and to 
confine you altogether to my own crude and less re- 
flected lucubrations. 

The obligation to perform promises may be most 
properly deduced from the necessity of doing so, 
with a view to the well being, or indeed the very 
existence, of human society. Among those princi-» 
pies, which in an early lecture, were pointed ojii as 
10* • 
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constituting the laws of our nature, was that dispo« 
sition for an intercpurse with our species, which we 
supposed to animate every human being, whose 
heart is in the right place. We meet throughout 
nature, indeed, with anomalies ; and anomalies may 
as well exist in relation to the social principle as in 
relation to the animal structure, or the character of 
the intellect. There may be brutes, it is true, who 
fly from their kind, under the goadings of a sour 
misanthropy ; but even these, perhaps, are born 
with better feelings, which evil passions, or the hard 
unkindness of a cheerless world may have withered 
prematurely. The mass of our race have a fond- 
ness for an intercourse with man. Society is as ne- 
cessary to our happiness and enjoyment, as it is de- 
monstrably essential to our comforts, to our acquisi- 
tions, to our welfare, and to our advance in the pro- 
gress to that degree of perfection of which our be- 
ing is susceptible. It thus becomes our duty to cul- 
tivate assiduously all those moral virtues, which lead 
directly to the promotion of the prosperity and wel- 
fare of society ; and among these none is more con- 
spicuous in its influence than a sacred observation 
of the obligation of promises. This will become 
manifest from a few simple considerations. 

*' Men act from expactation. Bkpectation is, m 
hiost cases, determined by the assurances and en- 
gagements which we receive from others. If no de- 
pendence could be placed upon these assurances, it 
would be impossible to know what judgment to form 
of many future events, or how to regulate our con- 
duct with respect to them. Confidence, therefore, 
in promises is essential to the intercourse of human 
life ; because, without it, the greatest part of our 
conduct would proceed upon chance. But there 
could be no confidence in promises, if men were not 
obliged to perform them ; the obligation therefore 
to perform promises is essential, to the same end, 
and in the same degree." 
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Th^re are many, not improbably, who have not 
duly considered the infinite variety of promises up- 
on which the intercourse of life essentially depends. 
" But it may easily be imagined, if we will only re- 
flect," says Mr. Paley, *^ how every hour of our lives 
we trust to, and depend upon others ; and how im- 
possible it. is, to stir a step, or, what is worse, to sit 
still a moment, without sudi ii^ust and dependence, 
I am now writing at my ease, not doubting (or ra- 
ther never distrusting, and therefore never thinking 
about it) but that the butcher will send in the joint 
of meat, which I ordered ; that his servant will bring 
it ; that my cook will dress it ; that my footman will 
serve it up ; and that I shall find it upon the table at 
two o'clock. Yet have I nothing for all this, but the 
promise of the butcher, and the implied promise of 
his servant and mine. And the same holds of the 
most important, as well as the most familiar occur- 
rences of social life. In the one the intervention of 
promises is formal, and is seen and acknowledged ; 
our instance therefore, is intended to show it in the 
other, where it is not so distinctly observed." 

A promise ex vi Urmini implies something not 
present, but to come. It is an assurance or engage- 
ment given by one person to another that he will do 
. or perform some act in which that other is interest- 
ed. And this definition embraces the promise of 
giving, as well as the promise of doing, which by 
some writers have been distinguished though with- 
out sufficient attention to the real character of the 
act. A present gift is indeed an act done and com- 
plete ; but a promise to give is not itself a gift, but 
a mere engagement to perform the act of giving at 
a future time. Of whatever character, however, 
the assurance be, it naturally gives rise, in the breast 
of him to whom the promise is made, to an expec^ 
tation of its fulfilment. This expectation is calcula- 
ted to influence his conduct ; and a failure to fulfil 
the promise may not leave the party in the same 
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condition in which he would have been if no such 
expectation had been raised. His pursuits may have 
been changed, and he may have been led to aban» 
don schemes, or to launch into expenses, of which 
he would not otherwise have even dreamed. Thus 
circumstanced, it were cruel to deceive him, and 
the moral law distinctly points out, therefore, fidelity 
to our promise, as th% path of moral duty. Honor 
and conscience command a strict fulfilment of en- 
gagements. The laws of both forbid a breach of 
faith: and where the question is only as to what 
they dictate, no room is left for doubt or caviU But 
in truth, it often happens that promises, however 
great their obligation in point of conscience, are yet 
imperfectin the rights. they give : and hence 'tis need- 
ful to look more deeply into things, in order to dis^ 
cover those principles/on which alone a promise will 
confer a perfect right. 

Now, the first thing to be remarked in this regard, 
is the absolute necessity of some consideration to 
support the promiise. If without any consideration 
of benefit to myself or detriment to another, I pro-^ 
mise to give him a certain sum, or do a certain act ; 
however I may be induced by a sublimated honor ta 
fulfil my promise, though he has no manner of claim 
upon me, yet it would certainly be most unreasona- 
' ble if I refuse to perform, that he should compel 
performance when he has given nothing, and done 
nothing, and suffered nothing which would give him 
a title to it. Tn such a state of the case, matters 
would be left as they are found, and neither law nor 
equity would interfere between the parties, as nei- 
ther obviously has a claim upon the other. A con- 
sideration therefore is essential to make a promise 
binding. 2 B. C. 445. 

But a consideration may consist of various things. 
I may promise, in consideration of value received in 
goods, or in work and labor, or other benefit con* 
terred upon me by the promise. Then I am bound to 
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perform ; for 'tis not just that I should receive ano- 
ther's money or labor on the faith of my promise, and 
not perform it. Nay, more ; if by my promise I 
have brought detriment upon him, that detriment it- 
self is full enough to bind me to fulfil that which I 
have engaged. And thus it is a settled point, not 
less of municipal, than of natural law, that to every 
promise there must be adequate consideration to 
rnHtfl it binding : but yet that the consideration of 
lotfk jRJ|the promisee in cas0 the promise is not ful- 
filled, IS as available to support it, as the most valua- 
ble benefit derived to the party who promises, from 
him with whom he enters into the engagement. Of 
this, one of the simplest instances is a promise to 
pay the debt of another. If you promise a merchant 
that if he will trust me for goods, you will see- him 
paid, and he advances goods accordingly, and I be- 
come insolvent, you will have tb pay, although you 
have received no benefit. For you have undertaken 
for my solvency ; the merchant has parted with his 
goods on the faith of your promise, and it is just and 
fair, if there is to be a loss, that ygu should be the 
loser. And this is the settled law ot the land as 
well as the dictate of equity, and the principle of 
natural law. See 6. Ran. 90. 

It is sufficiently obvious that no express words are 
essential to constitute a promise, and a fortiori that 
no express ybrm of words can be necessary. It is 
indeed true, that a promise is an assurance or en- 
gagement to do or not to do an act ; but it is very 
possible that that assurance or engagement may be 
contracted by my conduct as well as by my words. ^ 
The foundation on which the obligation of a promise 
rests, is, the expectation and confidence I have 
knowing]];, and voluntarily excited, either by my 
words or actions, upon the faith of which another 
confers on me a benefit or himself sustains a loss. If 
in the case just put, I tell the merchant in your pre-i 
sence, you will see him paid, your sileqce is aii ac^ 
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quiescence and as much a promise as if expressed 
in words. For he who stands by and sees another 
act upon the faith of his supposed assent without 
objection, is upon every principle of justice held to 
be responsible ; and this is a doctrine whose ramifi- 
cations penetrate through various branches of mu- 
nicipal law. If I h»ve a mortgage, and stand by in 
silence while my debtor borrows further sums upon 
the security of the mortgaged subject, the last IMMer 
will be first paid, because my silence must e^jber be 
construed into a fraud, or an assent to his priority. 
Although therefore, unquestionably, words either 
spoken or written are the best established declara- 
tions of our intents, and are therefore most appro- 
priate to convey a promise, yet it is not less true that 
signs or other external marks or evidences may well 
suffice to convey our meaning, and to excite a confi- 
dence in our engagements, which will bind us to 
performance. 

But this is not all. Promises may often be im- 
plied from the character of a transaction. If in the 
ordinary course ^f human transactions, I employ a 
workman to do a piece of work or take up goods from 
a tradesman, neither common sense nor common 
law demands, that I shall in so manyjwords declare 
that I will pay him. That promise is implied from 
the nature of the transaction. And so if I assign 
you a bond : It is not necessary that I should say 
in so many words that 1 will pay it if you cannot re- 
cover it from the obligor, for that is implied in the 
very transfer unless the contrary is expressly agreed 
upon. So that upon the whole it is clear that al- 
* though promises are best expressed by words, they 
yet may be implied or raised without them. 

It must be confessed, however, that tacit promises, 
as they are sometimes called, are often implied. by 
moralists on too slender grounds. Thus according 
to Mr. Paley, if I take a kinsman's child, and edu- 
cate him for a liberal profession or in a manner suitc^^ 
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bte bhly for the heir of a large fortune, it as miich 
obliges me to place him in that profession, or to 
leave him sach a fortune, as if I bad given him a 
a promise to do so under my hand and seal. In Uke 
miMiner, a great man, who encourages an indigent 
retainer ; or a minister of state^ who distinguishes 
and caresses at his levee, one who is in a situation 
to be obliged by his patronage, engages by such be- 
havior, to provide for him. This is the foundation 
of taiiit promMea. 

Surely nothing is more false than this. The be- 
nevolence to a kinsman's child is here made to cre^ 
ate an obligation of the most perfect kind, and 
which if equal to a solemn bond may be enforced, 
whether I will or not, to the extent of giving him an 
ample fortune : And the kindness of a public minis- 
ter is converted into a pledge to bestow the offices 
of the country, for the promotion of the fortunes of 
a protege. Upon the principle which we have laid 
down, both positions are inadmissible, since neither 
ctf . the instances presents the case of any considera- 
tion from which a promise could be implied. No 
advantage to the patron in either case is pretended, 
and in both the object of his kindness, so far from 
being loaerSi are only represented as the recipients of 
benefit, no just expectation being excited of any 
thing more than the benefactor may choose to give ; 
and thus it is, that in the municipal law, no claim ta 
compensation is recognized even for actual services^ 
which are performed merely with an eye to gra- 
tuitous recompense. As where a service is perform- 
ed in contemplation of a legacy, without request, 
though the party be disappointed he is without re" 
dress. 2 Str. 728. 5 John 534. 

But though the obligation of promises is a well 
estabUshed principle both of the law of nature and 
of society, yet are there cases where according 
to- the rules of neither, is a promise binding. Thus, 

1. Promises are not binding where the perfor- 
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mance is impes^ible. This is obvious so. far as re- 
spects the act itself; but the question still recurs 
whether he who makes the promise, is or is not bound 
to compensate the failure. Mr. Paley determined 
that he is, if he promised, with , knowledge of th^ 
impossibility, otherwise not. Mr. Rutherforth con^ 
siders the promisor not bound at all. 

Of this matter, I take a wholly different view. If 
th6 promise be made without consideration, ipdeed, 
it creates no obligation on the party, as we have a^ 
ready shewn, whether performance be possible or 
not. But if the promise be made on valuable eon* 
sideration to do what at the time of the promise ^ is 
impossible, I apprehend the rule is clear that as th% 
party cannot perform that for which the considera- 
tion is given, he must pay back that which he has re- 
ceived. If it were known by him to be impossible 
when he promised, then he has knowingly .received 
the property of another for nothing, and is therefore 
bound in justice to restore it. And even if he did 
not know it, yet, as the thing for which my money 
was paid cannot be had, the consideration of that 
payment has failed, and it is but just it should be 
repaid. 

If indeed, we could suppose a party to promise to 
go to Rome, or to build a rotunda like this, in a day, 
(without consideration) for the promisee we should 
see at once, that it was both iGrivolous and void. But 
if we suppose a man to advance £100 upon the 
consideration of a similar promise, I think we may 
safely affirm his right to recover back the. money, 
which he has paid most obviously without considera- 
tion. Certain it is, that money paid for a considera- 
tion that cannot be performed, because it was utter- 
ly impossible to perform it, must be refunded. Thus 
where an action was brought on. an agreement for 
the purchase of a horse at a cent a nail for every nail in 
the horse^s shoes, and doubling on every nail, so that 
the price amounted to more than a million of dollars, 
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lite pdrcbaaet wlis held to pay the real valae. And 
where in consideration of £100., a man should pro- 
mise to pay a cent the first day in the year, and so 
on doubling every day fbr the whole 365, though 
this would Be wholly impossible since a solid globe 
of silver, larger than this dome, would scarcely pay 
it> yet he would be compelled to refund the sum 
which he received, nor would he be excused because 
his promise was impossible to be performed. 2 L. 
Ray. 1164. 1 Lev. 111. In like manner, if I give 
my bond for £100, with condition to go to Rome 
ia 34 hours, the bend is good and the condition 
only futile, and I must therefore pay the money 
which, by my bond, I acknowledged to be due. 

Nor are these but curious speculations. The 
principle is of daily use in application to contracts 
between man and man, not one of which could be 
determined equitably, if we follow the crude opin- 
ion of Mr. Rutherforth. Vol. 1, 184. For if upon 
valuable consideration I promise that, which turns 
out to have been impossible at the time, although it 
is very certain I could never perform it, as it is im- 
possible, yet I can very well compensate the failure 
by an equivalent. I may pay back what I have re- 
ceived, or make some other compensation. As if 
for £100, 1 contract that A. B. shall make a title to 
certain lands, and he is either dead or has no title, 
I am not absolved from liability, though I know it 
not. I have got another man's money on the faith 
of my promising him a title to the land ; and if I 
fail, I surely cannot equitably keep back the price. 
So in the cases put by Mr. Paley. — "A father, in 
settling^marriage articles, promises to leave his daugh-^ 
ter an estate, which he knows to be entailed upon 
the heir male of his family-^a merchant promises a 
ship, or share of a ship, which he is secretly advised 
is lost at sea — an incumbent promises to resign a 
living, being previously assured that his resignation 
will not be accepted by the bishop. The promiser, 
11 
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in these cases, says Air. Paley, with knowledge of 
the impossibility, is justly answerable in an equiva^ 
lent ; but otherwise not." 

. Now, can there be a doubt that if lie received in 
these several ca«es no consideration for bis promise, 
he is in no wise liable whether he knew the fact or 
not ; but if he did receive value for his promises, he 
must refund or make compensation on failure toper- 
form, even though his promise] had been made with 
the purest faith and without a doubt of his powef 
to perform. 

Where indeed the promise ifi to do that which 19 
possible at the time, but which becomes impc^sibte 
afterwards before the time of performance by the 
act of God, the promiser is indeed excused, and in 
many cases, he will not be compelled to make a re- 
tribution, as if I hire a horse and promise to re-deli- 
vcr him by a given day, and he dies of disease with- 
out default in me, I am altogether excused. It is the 
act of God. Yet though I cannot accomplish all, 
I may be bound to fulfil what I have engagedto do, 
to the utmost extent of my ability. As, if for the 
price of £100, 1 contract to convey an acre of land 
by a given day, and before the day one half is wash- 
ed away. I still must make a title to the other. So 
if I bind myself to make a lease for years to A* B. 
and his assigns by a given day, and he dies before 
the time, I must make it to his executors; for 
though I am absolved from strict performance by 
the act of God, yet is there no reason why I should 
Hot perform as nearly as I can. Chapman vs< Dal- 
ton, Plow. 284. Nay, more, if I promise to do for 
a valuable consideration what is possible at the time, 
but becomes impossible before the time of perfor- 
mance by the act of God or of the law, I am in 
feneral bound to refund the consideration tbeuffh, 
am released from the promiae. As if a merchint 
for the consideration of £100, promises to ship to 
Jamaica 50 barrels of flour by a given day, and i» 
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prevented by aa embargo. The promise is dischar- 
ged^ but he must pay back the money. So, if for a 
consideration paid, I promise to plough a field which 
is washed away by a flood, the promise is discharged, 
bnt the money must be repaid. So, if for a consi- 
deration paid, I promise to repair a house and it is 
burnt by lightning, the promise is absolved, but the 
consideration must be repaid, for in ail these cases 
the effect is to dissolve or rescind the contract, in 
which case the status quo ante should be restored, 
and the consideration returned, which was given 
only for the expected performance of that, which the 
met of God or of the law has rendered impossible. 
The case of alt^native promises is considered here- 
after. 

2. Promises are not binding when the perform- 
ance would be unlawful: yet this principle is sub- 
ject to some modifications and distinctions which 
makes a further explanation of it necessary. 

The performance of a promise may be unlawful in 
the sense that it is criminal ; but it may be also said 
4o be unlawful because not permissible by taw. As 
for instance, the promise to commit murder or to 
smuggle goods is of the first kind : for both these 
acts are criraiaal. But a promise to settle lands in 
Vivginia in tail or to create a perpetuity, are unlaw- 
ful in tlie second sense only : that is to say, the pro- 
mise is to do an act or settle an estate, in a mode not 
fiermitted by the law, so that the performance is in 
lact impossible. 

Now it will seem sufficiently obvious, that upon 
prineiplesof natural right, independent of the pro- 
visions of positive law, no promise to commit a crime 
can bind. I cannot have a rigU to do wrong, for it 
is a. contradiction in terms. And pari ratione, I cab 
have no right to promise to do wrong. But if I 
liave no right to promise, the act of promising is 
not wUid and of course is fwid. Promises there* 
fore to commit a crime creEate no obligation. — They 
are absolutely void. 
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Paley puts the matter very foreiUy thus: ^'wuhem 
the unlawfulness is known to the parties^ at the 
time of making the promiise ; as where an assassin 
promises his employer to dispatch his rival w ene- 
my ; a servant to betray his master ; a pimp to pro- 
cure a mistress ; or o, friend to give his assisitance in 
a scheme of seduction, the parties in these cases are 
not obliged to perform what the promise requires, 
because they were under a prior obligation to the 
contrary. From which prior obligation, what i^ 
there to discharge them ? their promise — their own 
act and deed^ — but an obligation, from which a man 
ean discharge himself, by his own act, is no obliga- 
tion at all. The guilt therefore of such promises 
lies in the makiog, not in the breaking them ; and 
if, in the interval betwixt the promise and the per- 
formance, a man so far recover his reflection, as to 
repent of his engagements^, he ought certainly to 
break through them." 

Acts which are criminal, however, are of two dis- 
tinct characters. They are designated in law by the 
Latin phrases, malaprohibita and malct inse. Mala 
ioh ae are those ofiences which are forbidden by the 
pure and immutable laws of nature and of God : 
such as murder, theft, perjury, and the like. Mala 
prohibita are those offences which, though they be 
not mala in se or contrary to the law of God and 
nature, are yet offences against the law of the land, 
either as being repugnant to the welfare of the com- 
monwealth or to some positive statute of the law 
making power. Both, however, stand upon the 
same foundation with respect to promises, for a pro- 
mise to commit BL malum prohibitum is not less void 
than an undertaking to commit a malum in se. The 
law will not look with any grains of allowance upon 
either. 

It is worthy of remark, however, while treating of 
this part of the subject, how ingeniously the roles of 
law ^re constructed for the purpose of discouraging 
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the entering into criminal engagements. Thus if 
I promise A. B. £20 to kill a man, and he kills him 
i . accovdingly, yet he cannot compel me to pay the 

y twenty pounds. They are the wages of iniquity : 

r and if once it be understood that the villain cannot 

[ recover the price of his offence, there will be less 

temptation to its commission. On the other hand, 
if I give a bravo £20 to kill another, and he does 
not do it, I cannot recover back the money I have 
paid, for my act was villainous and his promise void. 
Moreover, if it be understood that the assassin is 
not compellable either to commit the felony or to 
refund, the temptation to commit it is removed on 
the one hand from him, while on the other the risk 
of losing the money without attaining the object, is 
calculated to have no little influence on his emploY-> 
er. The same principles will be found to pervaae 
the law of obKgations, Qpnveyances and conditions, 
where the transaction has its foundations in a t^ri-* 
minal object, as we shall have occasion to shew 
in treating of those interesting topics of municipal 
law. Nor is the case at all different where a band 
is given with condition to commit a murder or to pay 
£30. For if on failure to perform the first, the obli- 
gor be liable to the second? he would have that temp- 
tation to the crime which the law desires to remove. 
The bond in this cas%. therefore, is void as much as 
if the condition was single. 5 Leigh,. 191. 

As to promises to do what at the time of the pro-^ 
mise is not permia^ible by law as to settle lands in 
tail in Virginia, or to deliver one in execution who 
has been once discharged, or to create a perpetuity, 
the promise is void, because it is legally impossible; — 
the engagement or contract is rescinded, the parties 
arfi remitted to the status quo ante, and the conside-* 
ration paid, if any, must be refunded. But if the 
condition in such case be in the alternative, that is^ 
to do the impossible thing, or pay a sum of money,. 
then the obligor must pay the money ; for having 
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promised to do one of two tbitigd, oiie of whifeh ^wns 

impossible when he promised, he is in justice bound 

to do the other. Thus in Goodman f)s. Ohfft«€j I 

Barn, and Aid. 297. A man was in execution ft)r 

debt, and Chase promised, if the plaintiff would let 

him go at large for a week, he, Chase, would return 

him into execution at the end of that time or pay the 

debt. The first was impossible, because it is a prin- | 

ciple of law, that if a man is once discharged out of 

execution, he can never be returned into execution 

for the same debt. Chase was adjudged therefore 

to perform the alternative and pay the money. Sea 

Noyes vs. Cooper. 5 Leigh, 186. 

But suppose the promise is to do one of two 
things, both lawful at the time, but one of which 
afterwards becomes unlawful or impossible by the 
act of God. Is the promisee bound to perform the 
other ? It was said in Laughter^s case 5 Co. 21, 
that as the party has his election to do ekheT, and 
the act of the law or of God, had taken away this 
election, the performance was excused. But in 
other cases it is said, that the rule in Laughter's case 
mast not be taken «o largely. As where the pro- 
mise was to make a lease for life to A, or pay £100» 
A died before a lease was made, yet the promise to 
pay the £100 was held binding. So if for £ 100 paid 
me, I promise to repair a hotMe or repay the £100; 
if the house is burnt by lightning so that the repair 
is prevented, I must still repay the money, for the 
consideration money should not be lost to the party 
paying it. 1 Ld, Ray. 279. Laughter's case itself, 
mdeed, would not be held to be law at this day. It 
has frequently been the subject of animadversion, 
and though often cited, no other case has been deci- 
ded on its principles. It h stated fully by Mr, 
Evans in his valuable edition of Pothier's Law of 
Obligations, (2 Pothier, 46,) in which work we find 
a complete recognition by the civil law of the prin- 
ciple of alternative obligations as stated by myielf. 
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** When several things, (says that author) are due 
imder anakernative^.tbe extinction of one does not 
exliagiaish the oblii^tion ; if one happens toperUhy 
that which remains is the only thing which contioiiea 
due, and consequently the. only thing which can 
be piftid." s t Pothier, 123, citing the Institutes, lib. 
2,^3. 

The law of promises, however, as. settled by the 
learned and astute sages both of the common and 
ciYii law, does not seem, to correspond with the views 
t4 thp eminent writers on the natural law so . often 
(Rioted » Thm, as we have seen, Mr, Biutherforth 
considers the promiser of what is impossible as not 
bound jat all ; and as to promises which are lawful 
when made, but are afterwards declared to be un- 
lawful, Mr. Paley remarks^.that ^^in these cases it must 
be presumed that the parties acted upon the lawful* 
ness of the promise at the time, and that the pro- 
mise proceeded entirely upon that supposition. The 
lawfulness therefore becomes a condition of the pro^ 
mise : and where the condition fails, the obligation 
ceases. Of the same nature was Herod's promise 
to his daughter-in-law, " that he would give her 
whatever she asked, even to the half of his king* 
dom." The promise was not unlawful, in the terms in 
which Herod delivered it ; and when it became so 
by the daughter's choice, by her demanding ^' John 
the Baptist's head," Herod was discharged from 
the obligation of it, for the reason now laid down, 
as well as for that given in the last paragraph." 

In neither of these cases is the solution given the 
true solution. Where the promise is lawful, as in 
the case already stated, of a merchant who engages 
to send a ship-load of corn abroad, and the €aq)or- 
tation is afterwards prohibited by embargo, the aoC 
of the sovereign power excuses the non-performance 
indeed, but it does not relieve the promiser from all 
obligations, for if the promise was made on valuable 
consideration, that consideration must be ^refunded, 
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if it had been actually paid. And as to the caiie of 
John the Baptist, it conies rather under the infltt« 
ence of a former rule of Mr. Paley^S) that a promise 
is not to be interpreted in a different sense from that 
in which the promiser had a right to suppose the 
proiDissee receired it. Now Herod had no Hghi to 
suppose his daughter would ask the commission of 
so foul a crime, nor could any fair interpretation of 
the promise give to it so forced and unnatural a 
meaning. Herod, therefore, was not, as Mr. Paley 
says, discharged from the obligation to give John 
the Baptist's bead, for he never promised to give it ; 
nor yet was he discharged from his promise, for 
though it did not eactend so far as to bind him to com-^ 
mit a murder, yet so far as it did extend, it was not 
discharged. The daughter might have asked any 
thing else and been entitled to receive it. 
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In entering upon the ccmrse- of lectares oa goyera* 
meat and constitutional law which has been prescrib* 
«d as one of the duties of thisrprofessership, I feeltbe 
most unfeigned distmst of my qwd ability lo< fulfil the 
task with advantage to those, whom it is always. my 
pleasure to address. • t should therefore, withput he^ 
«itsi[tion, have adopted the work of some other author 
upon the subject, rf one had presented itself that seem* 
ed to md in any degree adequate to oiir purposes. I 
.have not been sa fortunate however ^' to ine^t. with 
any, to which some serious objection did not lie ; ma- 
ny of the essays upon the subject of government wiih^ 
in oui* reach, being from the pens qf British writers 
enamoured with their own system, and bigoted in their 
antipathy to every other; while on t^e other hand 
those which are imbued with the spirit of liberty, are 
too speeuiative and theoreticstt, or have issued fkom 
the American press during the throe9 of the French 
Revolution, and have been tinctured bf that violent^ 
^ylT of political feelite to which it so eiSinently gave rise. 
Others, indeed, of our own writers,' have beea uaher 
1 
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fiitatingly charged with as devoted an admiratioii 
L of the British governmeBt;' as the most faithful Bii- 

P tish subject ; nor would the charge seem to be with- 
out foundation, in relation to him, who pronounced 
^ it to ^ the ^' most stupendous monunletit of huioan 
m invention." This war of political pamphleteering, it 
' must be confessed, is not the best calculated to elicit 
political wisdom. It is perhaps more likely to be 
k attained, in the calm shades of academic retirement, 

m where philosophy takes the place of passion, and our 
principles are traced up to the pure fountains of 
^ truth, instead of being drawn from the foul and turbid 
A stream of party collision. In the views which I shall 
K venture to present to you, I shaHtJiereforeavail my- 
self of light wherever it may be found ; and shall gar 
^ ther here and there from all the labourers in this in- 
m terestiag field, whatever of their productions may 
^ seem worthy of our aeoeptanfce : conscious as I am 
that I ^faatl thereby mere successfully promote yqui: 
L advantage, than by M^Iying solely on my own more 

p Iflntted resources. 

In the commencement of our course, I had occa- 
sion to remark thai '' the natural stQte of man has 
^ ever been and ever must.be a state oi society ;" rqde 
P indeed, if you please, and eonfiaed to the narrowest 
limits, but still coeval with created man. Take th^ 
^ holy seriptureS'for our guide, and the fact is. proved 

W at once. Reject them and give the reins to reason, 

^ and whither will our^ unbridled fancies run ? Do 

t they point to an Eternity behind ' us ? Our mental 

m eye wiH never penetrate the mists that hang around 
W iU The keenest vision reaches not beyond a date, 
I far, far within the period when countless millions 

L mingled in society. 'It is the bible only Uiat tells of 
W the time "Jwhen man was found alone," when evcQ 
i woinan was not fpund to keep htm company. But 
^ yet if we reject 'that record of his early history^ our 

■ conclusions still must be the supie.' Whenever man 
wo^ first created, if there was a beginning to our 
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nee; the state of things preafflMed bylfesaci 
tings' must ha^e had existence. If, as saav 
tics (the Elian sect, I think,) have ima^ni 
world itself has been eternal, and the *ace < 
without original, then aoeiety always h» e 
and it can onlyfcave existed upon the pri 
which we are about to shew are essential to it 
ture and constitution. The subject is indee 
gether' speciilatire but not without interest 
strnctioA, and I beg leave to introduce it b 
remarks of a celebrated writer on the oati 
objects and origin of civil society. ■ 

" A civil Society, or, as we usually call it, 
haS already been defined to be a eompiete « 
of men of free condition, who are united t 
for the purposes of maintainingtheir rights, 
advancing a common good. These two pu 
which civil society has in view, point ont'to 
mutual claims of such society afid of its 



" Each individual, who associates himsel 
others, so as to form with them one civil sot 
body politic, does it with a view of obtainil 
assistance in the maintenance and supporl 
rights; that is, he proposes to himself the adi 
of being protected against such injuries, as hi 
have been exposed to, if he had continuedin 
of nature. On the other hand, the body po 
vrhich be joins himself, that is, the other indi< 
with which he associates, expect in return, 
he is protected by them, he ?hall agree with i 
whatever is necessary or conducive to tbeh- o 
benefit. 

" Now as these are the known purposes, Wl 
body and each of ils members have respect 
'View, in associating with one another ; the v 
'of aAiciating, though there should be no 
stipulation between them, implies, thM the : 
considered as a body, agrees to the termvupM 



Mch indtvidaiLl.ldArs faimsdf to i^t j and jttiat ei|Gh jn- 
diyidual agrees to Jhe terinSj^ up6n which .thasooiety 
adnyts kim as a member. And, thus the society, 
obliges itself to protect its several members ; and 
each member obliges, himself to pay allegiance to 
thVsociety, that is, to conform hiifbelf to whatever 
sttch society shall judge to be for the C0|nm6n good.. 
" What has been already shewn, in the former 
part of this >work, concerning the natural rights, of 
mankind considered as individUaU, will serve to teacH 
us by what means civil societies mufit be formed,, in 
order to make theni consistent with those natural 
rights. Every man lias naturally a right to think 
and to. act for himself. The law of jiature h^ in- 
deed restrained him from doing what iis unw^ an4 
has subjected him to proper c^ec^ks to prev^Ebim 
from causelessly hurting oihertr, and to prop8|iunT 
ishment, if he does causelessly hurt, them: it h£us 
obliged him likewise to advance the happiness, of 
mankind, as he has ability and opportunity ; but then 
it leaves him to}u4ge and de^termine for himself in 
W^gtinstances he can conveniently advance their 
good,a^ to choose for himself the means of doing 
it. * When he becomes a men(iber of a civil society^ 
the public or body politic claims a right of pointing 
oulto him whsftisjust and what is unjust^and of direct- 
ing him likewise what good he is to do, and in what 
manner he is to do it. There is no way ofmaking suqh 
a claim as this <^onsistent with bis natural right of 
thinking and choosing for himself; unless by Jiis own 
consent,eithefetxpr^ss or tacit, he has waived this right 
and has voluntarily agreed to be so guided an4 di- 
rected. Every man has naturally a right to, make 
use of his own force, either f^r his own defence, 
when^ he is in danger, of being .injured, or to ob^tain 
reparation and to mftict puoi^liment, when he has 
been injured v. ''But the civil iqfociety, to whicl^he i% 
joined, elaiif«&a right to judge both upon wh^t occa^- 
sitxns any.%ce is lawful^ and wnat for9e is lawful 
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upon these occasions. And as it takes him and all 
its other members under the protection of the com- 
mon force, tmd considers him as a part of the pub- 
lic ; it doe? not allow him to exert his own force, but 
in concert with the public, and requires him so to ex- 
ert it, whenever it is wanted. Here again the claim of 
ciril society, upon the individuals, that compose 
it, cannot be reconciled with the natural rights of 
mankind, unless each individual has, either by ex- 
press or tacit, by explicit or implied consent, parted 
with such tights, and agreed, that, where the public 
force can defend or redress him, he will never make 
tise of his own, but in such manner, as the public 
shall direct. Thus the liberty of individuals is 
abridged in a state of civil society : the community 
has such a claim upon them in respect both of the 
rules, which they are to follow, and of the manner 
in which they are to make use of their force, as 
the same men, that compose the society, would not 
have had, either several or jointly, if they had con- 
tinued unassociated,or had remained in that state of 
equality, in which all mankind are naturally placed. 
And as it would be an injury to take any part of 
their natural liberty from them without their consent ; 
the consequence is, that civil societies could not be 
formed, consistentfy with natural justice, by any 
other means, than by th.e joint consent, either ex- 
press or tacit, of those, who compose it. 

^' Each individtial, who thus consents to give up a 
part of h^s natural liberty, obtains however more than 
an e(j^rvalent for what he gives up. If he submits 
to be guided in his duty by the public understanding 
or general sense of the community, to which he joins 
himself; those, who are near him, and with whom 
hA has the most frequent intercourse^, submit in re- 
turd to be guided in the same manner. And as by 
this means he is less likely to transgress the duty, 
which he owes to others ; so he has good reason fo 
expect, that others will be less likely to transgress 
2 
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ihe duty^ which they owe to bim ; tbdn if both tikVf 
and he had continued in a istate of natural indepeo' 
dency. As he parti» with his independent right, of 
using his own force according to his own diseretion 
either to defend or to redress himself, amd eiTies the 
public a claim upon him to join his force with theirs, 
who are associated with him, whenever his assistance 
is wanted ; so in return he is assured of the protect 
tion of the comniunity^ and has the advantage of a 
stronger force> than his own, tp defend and to re-^ 
dress him, when he has a reasonable occasion for it."^ 
After explaining at some length how the first ru« 
diments of society were paternal and patriarchal he 
proceeds to observe, '^ It is not necessary to suppose, 
that all civil societies were increased, till they became 
as large, as we now find them, by the constant ad« 
dition of fresh descendants from the same original 
parent. As the sons of one common parent, and the 
families derived from those sons, who had consented 
to rpmain united together under the jurisdiction of 
such parent, as long as he lived, were at liberty after 
his death either to continue in a like union, or to 
separate from one another : so the sons of different 
families, and their descendants with them, in conse** 
quence of such a liberty as this, might join with on^ 
another and form larger bodies, which did not come 
originally from the same common stock. Such un*- 
iohs may frequently have beei) occasioned by the 
want of a settlement, or by the fear of unjust vio- 
lence. The fear even of just punishment has un- 
doubtedly sometimes increased the multitude in a 
society tlius joined together : and Rome itself would 
have begun from smaller numbers than it did^ if its 
founder had not opened an asylum to screen crimi- 
nals from justice. Nay there is some reason to be- 
lieve, that the^st society which we rpad of, owed 
its original to such an occasion as this. The first 
city> that history makes mention of, was built by 
Cain. And if Cain does .not, shew wh^t motivqjed 



liim lo this undertaking, when he declares his appre- 
hension, that every one, who found him, would kill 
him ; yet we may learn it with some degree of cer- 
tainty from what Lamech is recorded to have said to 
bis two wivesi He did not chuse to be shut up with 
his brethren, but was desirous to live at large like 
the rest of mankind : and to encourage his wives riot 
to fear, that the crime of their ancestor would be 
punished upon them, he clears himself from the guilt 
'of it, and assures them that there was no danger in 
leaving their present way of life, and in trusting 
themselves abroad. This will be the most obvious 
meaning of what he says to Adah and Zillah, if we 
render the words, as they may be rendered — Have I 
dain a man to my wounding, and a young man to 
friy hurt? If Cain shall be avenged seven-fold, truly 
Lamech seventy and seven-fold. 

" The condition of mankind is at present some- 
thing different from what it was formerly, when civil 
societies first began to establish themselves. Such 
societies are now established in almost all parts of 
the world, that are inhabited at all : they are no long- 
er in their first ruditnents, as they were whilst sepa- 
rate families were making attempts to settle them- 
selves, and to collect a force sufficient to repel inju- 
ries, but are founded upon steady principles, and 
unite their several members together by firm and 
lasting ties. And yet even in the present circum- 
stances of mankind, numberless individuals have an 
opportunity of setting themselves free from these ties 
in such a manner, as to be at liberty either to found 
new civil societies, or to unite themselves to such 
new societies, as others have begun. 

'^ It will be necessary, for the better understanding 
this matter to consider by what means 'men naturally 
become members of any particular nation or civil so*- 
ciety ; and by what means, after they are so become 
members they may be at liberty to separate themselves 
from it again. ^ Civil societi^ in general are wilfing 
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to consider persons, who are born amongst theofi? bs 
members of those societies where they are born. It 
is plain, that they are considered in this light, because 
if they were looked upon as aliens, till they have been 
formally admitted to be members, they would, like all 
other aliens, be incapable of inheriting immovable 
goods. But then this is matter of favor in the society : 
and persons so born seem to be naturally at liberty 
either to make use of this favor or to refuse it. There 
does not appear to be any natural reason why a child, 
though he is born of parents, who belong to any par- 
ticular nation or civil society, and is born likewise 
within the territories of that nation, should be obliged, 
after he is come to years of discretion, to continue in 
it. Positive institutions may indeed have ordered it 
otherwise : but he appears to be liaturally at liberty 
either to make himself a member of that society, if it 
will receive him, or to join himself to any other, or to 
begin a new one in any part of the world not yet in- 
habited. He may indeed part with this liberty, after 
he is capable of thinking and of acting for himself, 
either by express or by taei^ consent. If any expressi 
stipulations for that purpose pass between him and 
the society, in which he was born, he makes himself 
a member of it, and is no more at liberty, after such 
stipulations, to leave this society, than he is to depart 
^ from any other contract, by which he has bound him- 

^ self. But without any formal or express stipulations, 

he may unite himself effectually to the society, in 
1^^ which he is born, by tacjt consent. After he is arrived 

fmk at maturity of judgment, if he continues to make use 

I ^ of the protection of that society, and to pay it such 
^ . allegiance, as it requires of its members ; his conduct 

I Ik must necessarily be understood as an evidence on his 
^ part, that he is willing or consents to be a member of 
! it, and on the part of the society, that it consents to 

|L receive him. Amongst other instances of tacit con- 

PP sent we may reckon his taking and holding such im- 
r moveable goods, as are in the jurisdiction or general 

property of the society. As aliens cannot naturally 
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lake and hold sueh goods ; it is plain, that the so- 
ciety by allowing a pati^e to take and hold them con- 
siders or however is willing to consider, a native as a 
member* And whoever makes use of this favor de- 
clares by so doing that he is willing or consents, to 
be considered in the same light, in which the society 
considered bim. And it may be worth the while to 
obsi^rve, that thoagb he should afterwcirds relinquish 
his goods, or dispose of them by sale or by gift, he 
dees not cease to owe allegiance to the society: be- 
cause the jurisdiction of the society over him did not 
^rise merely from the possession of such goods, but 
from his consent to be a member of it, of which con- 
smt his so taking and holding these goods was an 
evidence." 

The ingenious author has^ moreover, in another 
chapter presented his views of the principles which 
naturally govern in the formation of every society. 
I offer them to the student for his consideration. 

" In every society, where all the members are 
equal, that is where one has no more authority than 
another, whatever is determined by the whole, or by 
the greater part ii? binding upon each of the members. 

" There can be no question, whether the act of the 
whole is binding upon each of the members ; be- 
cause each of the members is naturally bound by his 
own act ; and the act of the whole is only the joint 
act of each individuaf member. The chief doubt 
is, whether the majority can naturally by any joint 
act of theirs bind, not only themselves, but the 
whole society, even those, who are in the minority, 
and dissent from such act. This seems at first sight 
to be inconsistent with a well-known rule, that as 
all men are naturally equal, no person can be obliged 
by the act of another without his own consent. But 
it is to be remembered, that when a man joins him- 
self to a society, which is formed or instituted for 
the sake of carrying on some certain purpose, he ei- 
ther eitpressly consents, or must, by thus joining 
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himself to such society, be understood teeitly tooon^ 
sent, that this purpose ^ball beosirried on. He obli- 
ges himself therefore by his consent, either express 
or tacit, to whatever is necessary for carrying on this 
purpose in such a manner, as is consistent wittrrear 
son and equity. Now there are but three ways, in 
which a number of persons can do business jointly : 
it must be managed, either according to the senti* 
ments of the whole body, or according to those of 
the greater part, or according to those of the 
lesser part. In all matters of a doubtful nature, 
or of an uncertain event ; especially where the num^ 
ber of persons concerned is very great ; it i3 next to 
impossible for all of them to agree in the same senti- 
ments. The purposes therefore, for which a society 
is formed, could not be carried on, jf nothing less 
than the full agreement of all the members was suffi- 
cient to determine what was. to be done, so as to 
bind each of them to concur in the same measure. 
But each member, when he joined himself to the so- 
ciety^ consented, that this purpose should be carried 
on, and consequently consented to be bound in some 
reasonable and -equitable mannei:; though the whole 
society should not happen to agree. This then be- 
ing the case ; the next question will be, whether it 
is more reasonable and more equitable,^ that the mi- 
nority should be bound by the act of the majority, or 
the contrary ? The answer to this question is obvi- 
ous. It is plainly most consistent .with reason, that 
the sentiments of the majority should prevail and 
conclude the whole : because it is not so likely, that 
a greater number of men should be wstaken, when 
they concur in their judgment, as that a smaller num- 
ber should be mistaken. And this is likewise qpbost 
consistent with equity.: because, in general, the 
greater number have a pro|x>rtionab]y greater kite- 
rest, that the purposes of the society . should suc- 
ceed well, and have more ^t stake, if those purpos€i» 
* . should miso^rry or be disappointed. This then be^ 
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ing the most reasonable and most equitable way for 
a nomber of men to do business jointijr, when they 
are not all agreed upon the same measures ; and 
each memher of the society having originally con- 
sentedy that the purposes, for which it was- formed, 
should be carried on in the most reasonable and the 
most equitable manner ; it follows that each member 
has consented to have the business of the society done 
according to the opinion of the majority ; where 
there is not an unanimous agreement of the whole. 

^^ From hence it appears, that, although no person 
can naturally be obliged but by his own consent, yet 
each person, who votes with the minority, is obliged 
by the act of the majority. He does not indeed give 
an explicit consent to such act at the time of voting : 
but there was a prior consent, from whence this ob- 
ligation arises : when he became a member of the 
society, he consented, either expressly or tacitly, 
that he would in all instances conform himself to 
what should be the sense of the greater part of that 
society, to which he joins himself, so as to become at 
member of it. 

''Where the members of a society are equally di^ 
vided in their opinions upon any point ; there is no 
more weight of reason or of equity pn one side than 
there is on the other. No business therefore can be 
done: and consequently all things must, upon such 
an equality of votes, continue in the same state, 
that they were in before, without having any change 
made in them. For this reason, says Grotius, where 
judges are equally divided in their opinions, as to ac- 
quitting or condemning a criminal, such criminal is 
acquitted. And in like manner, where they are 
equally divided upon a questioii of property, the pos- 
sessor keeps the thing in dispute." 

'^ B«t though naturally the business of the society 
must stop, where the society is equally divided in 
op'mion ; yet by mutual agreement this case may be 
provided for several ways. Some one member of 
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the society either by express agreeoaent, or by cus- 
tom, which is a tacit agreement, may ha^re a castiiig 
voice. Or the business, when, for want of a ma- 
jority, it cannot be done by the whole society, may 
by positive institution devolve to some particular 
members of it: and where such institution gives 
these select members this power, their act, or, if it 
is so appointed, the act of the majority of them, be- 
comes binding upon the whole : because each per* 
son, when he consents to be a member of the socie- 
ty, is understood to agree to all the rules or institu- 
tions of it. In some lesser societies alarther provi- 
sion is sometimes made : when a majority cannot be 
procured withid the society, the business dev^olves 
to some one or more persons, who are not members 
of it. And where such provision has been properly 
established, the determination of such person or per- 
sons is binding upon the society ; not because such 
a provision is naturally incidental to a society ; but 
because, when it has been made and established a»a 
standing rule of the society, all, who become mem- 
bers of such society, if they do not consent to it ex- 
pressly, are understood by the act of making them- 
selves members to consent to it tacitly. 

^^ From what has been already said the reader will . 
easily understand, that the natural majority in a so- 
ciety, where no agreement has been made to the 
contrary, is a major part of the whole. A society 
may be divided into three or more parts of as many 
different opinions : and though there may be a great- 
er number of one opinion, than of either of the 
other two ; yet unless that greater number is a ma- 
jority of the whole society, it is not such a majority, 
as will naturally, or without some particular agree- 
ment conclude the whole. If the members, who 
are of the other two opinions, when they are taken 
together, would make a majority of the whole socie- 
ty, neither the equity.nor the reason is with the third 
party. The equity is not with them ; because this 
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third party has not a greater interest at stake: and 
the reason is not .with them ; because this party is 
not more likely to judge rightly, than the other two, 
whieh differ from it. But as this may be urged 
equally against any one of the three parties ; in such 
circumstances all business must stop ; unless some 
method has been contrived and particularly settled 
for carrying it on. Some of the methods already 
mentioned, by which the business of the society may 
be <:arried on, when there is an equality of votes, 
may be made use of here. Or it may have been 
particularly provided, either by express consent or by 
custom, that whatever is agreed upon by the greater 
number whether such greater number is a majority of 
the whole or not, shall be conclusive. And though 
it is not naturally incidental to a society to be deter- 
mined by such a majority as this ; yet an expre9|| 
agreement for this purpose, or long custom, which is 
a tacit agreement, are natural means oi obliging the 
members to be concluded by such a majority." 

Having thus laid before th^ student some of the 
views of an intelligent writer, as to the formation of 
civil society, and as to the principles which naturally 

^prevail in its establishment, I proceed to remark thdt 
the very existence of such an association, necessarily 
implies the establishment of rules for its direction and 
government. Anarchy, more horrible than the fan- 
cied state of nature, would inevitably ensue, if masses 
of men wer^ collected together without the necessary 
regulations for the protection of their rights, for the 
isecurity of the strong against the weak, and for the 
defence cff the whole society against other and diife- 

' rent association^. Having united for these purposes, 
they must be presumed to have designed to adopt, 
according to their views of what was best calculated 
to, effect those objects, such regulations as on the one 
hand would ascertain, and oq, the other would pro- 
tect, the rights and prvvijeges*ofeacli individual. JBut 
this would next lead, by nec^sary consequence, to 
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the prescription of duties, the denunciation of penal- 
ties, and to other regulations growing out of the va- 
rious relations in which the members of such a com- 
munity would stand towards each other. These rule^ 
or i^egulations constitute lawg, and thus it is obvious' 
that law must be coeval with society itself, or imme* 
diately spring out of it. It is the bond which hold^ 
it together and without which it would soon be re- 
solved into its original elements, after passing through 
the awful struggle to which its dissolution would 
give rise. Law therefore should be looked to as the 
guardian arid protector, and not, as it is too often 
considered, as'the scourge of society. But law with- 
out obediehce is an empty show ; without enforce* 
ment it is brutum fulmen. Its essential attribute is ' 
power, its capacity to bless is derived from its autho- 
ifty, and its only value consists in its energy, its vi- 
gor , and its supremacy. The sovereignty of the law 
is the fundamental ma:|fim of every social state ; itis ' 
the foundation stone of all society. Law is our only 
king. He who disobeys it h an enemy to his race 
and a traitor to "himself; he who defies it, is a rebej 
against the power, which he himself has contributed 
to call into existence and to make supreme. 

Hende it would seem that law implies government : 
or rather, government is law. It is the exercise of 
the power of the whole society in prescribing riilesy 
commanding what is right and prohibiting what is 
wrong. It branches itself out indeed into several d«.- 
partments, which constitute altogether but one whole. 
The first and mo^t commanding is that which makes 
the law; the next is that which applies it; Ihc Ia8t>. 
the power that executes it. The first is called the 
legislative, the second, the judiciary, the third the 
executive. And these afe to be found in some form 
or other in every government upon earth ; sometimes 
indeed united in the saipe hands, and constituting 
then an unbridled tyranny ; iemd sometinres, distinctly 
separated into various departments, and diffusing 



* ',•■ 



15 

ibeir blessings like the dew of heaven^ upon the happy 
people who enjoy the good fortune of sitting) under 
their benign -and salutary influence. But even when 
united, they are distinct exertions of the gov^feign 
power ; and when distributed into different branches 
they nevertheless are but parts of the supreme autho- 
rity, constituting altogether but one great whole, ^ 

Such then, youBg gentlemen, I take to be the ori- 
gin of government: and it would next be an object 
of amusing speculation, to trace, as far as recorded 
history and the annals of the human family will ena- 
ble us, its progress from the earliest times, and its 
rudest forn^s, to the complicated systems of the pre- 
sent day. But the nature of our plan will not enable 
us to go into so extensive an examination, and I must 
accordingly content myself with some general sug- 
gestions as to the earlier forms in which the exercise 
of authority, or if you please, of the powers of gov- 
ernment, has been . dis[^ayed by our race. I shall 
scarcely be pardoned I fear for occupying our pre- 
ciods moments by these matters of vain speculation. 
I shall do so, I assure you, from na.partiahty of my 
own for such inquiries, but in deference to the duties 
which have been prescribed, to this chair, and doubt- 
less so prescribed with a view to the manner in which 
the subject has been treated heretofore in the most 
celebrated schools. 

If we look to the beginning of all things as exhi- 
bited in the scriptures, we see the first germ of the 
ex:ercise of power on the one hand, and of the duty 
of obedience on the other, in the connubial state ; 
when th^ Lord said unto the woman, " thou shalt be 
subject to thy ^husband, and he shall rule over thee*'' 
Gen. ch. 3, v. 16. And it is certainly a matter wor« 
thy of remark, that in perfect conformity with thicf 
command, whatever changes have occurred in. the 

tbvernm^nt 6f the world, np serious or successful«& 
>rt has ever been ni^ide to ^^row off this subjectiolli^ 
and to give to the gentler sex an equal infl(Uence with 
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1^ man in the conduct of public affairs. The story of 

|P the Amazons is but a fable, and the rule of Semara« 

mis and Dido, of Maria Theresa, a;nd Catharine, of 
^ Elizabeth and Victoria, are but exceptions to the ge- 

^ neral rule of woman's subjection and of her unfitness 

^ to take part in political concerns. The reason of this 

distinction between the sexes is to be traced in their 

L very natures, which fit them for different walks, in 

|| which each is (calculated respectively to excel. 

For contemplation he, and valor formed, 
For softness $be and sweet attractive grace ; 

ll^f His fair large front and eye sublime, declares 

|B Absolatei rule ; 

^ She as a veil, down to the slender waist" 

Her golden tresses wears, 
* * in wanton ringlets waved, 
As the vine curls her tendrils, which impJies 
Subjection. 

It is however to the parental authority that we 
should look, I think, for the first exhibition of the 
principle of government. Notwithstanding what i» 
said by Mr Rutherforth, I think it clear, that if soci- 
ety ever hadja. beginning, "parental authority and 
the order of domestic life," as Mr. Paley observes, 
"supplied the first foundations of civilgovernment."*" 
The condition of human infancy renders theauthority 
of the parent indispensible on the one hand and the 
I obedience of the child unhesitating on the other. Un^ 

' til maturity at leasts this relation between them would 

naturally continue unimpaired. But the parent has 
^ many children, and a family thus would form a small 
W community governed by the father as its head. Men 
^ were thus prepqired for larger society by being placed 

»from infancy under authority and control, and taught 
the duty of obedience apd submission to the rules of 
. , their little communities, /i. family thus, as has been 

r well, said, contains the rudiments of an empire I The 

tjL authority of one over many and the disposition to 

w . govern, together with the habit.of being governed. 
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seems in this way incidoitat to the very nature, 
coeval with the existence of the human species 
furDishes apparently the first steps, by which f 
exteasive coramnnities may have been created. 
. sDthority eiercised by the parent in the infant 
the child, would naturally be retainedy in no in 
sideroble degree after his children had growt 
and had formed fatmltes of their own. The ol 
mce, of which they remembered not the begini 
sustained by the ties of filial affectioo, andstrei 
-enect by habitual confidence in that parental v/h 
which had guided their early footsteps, Woul 
gonerally considered as natural, and would scar 
during the parent's life, be entirely or abruptly i 
draAvn. And if this be so, (as would seem i 
probable,) we have at once the elements of a 1 
community under patriarchal government.' Su 
the government of an ancestor presiding ove 
adult descendants. Such was the authority, ai 
ding to scriptural history, of the ancient patrii 
over their respective tribes. In the beautiful t 
of Joseph and his brethren, (all of whom, when 
wenl down into Egypt to " buy corn for themsi 
and their little ones, that they might live and 
die," were full grown men with families of chih 
and the elder not a litHe advanced in life,) wt 
the venerable Jacob still retaining, without que 
his authority and influence over the whole. Ht 
projects the journey into Egypt, and comm 
them saying, "get you down into Egypt and 
for us corn from thence ;" and through the who 
the affecting narnitive,the aged patriarch is repre: 
ed as retmning over his seed tbe rights of a pai 
and speaking to his generation as one havinj 
thority. Now if this be a just representalio 
the state of society in the early ages of the w 
when men lived and fiowrxMhed for ceidurUt 
head of a tribe mU«t, long before he was gath 
to bis liathers, have acquired a numerous body o 



i 




W 



18 

icenelants, all recognizing his autbocity and sofajeei 
ID his commands. In the nine hundred years of 
Methuselah, there would have been forty*five gene-' 
rations, allowing 20 years to eacb^ within which time 
his progeny might have reached to many thousands, 
after every allowance made for intermarriages among 
kindred : and though it is true the hfe of man was 
cut some centuries shorter after the deluge^ yet the 
custom of patriarchal government which had com- 
menced before,, would be still continued, though the 
progeny of the patriarch, acoumulating. in his. lifi^**- 
time, wouM certiunly have been less* Noah liveid 
'350 years or 17 generations after the flood, and his 
sons and bis sons' sons also lived for centuries, and 
they and their seed overspread the earth. Myriads 
may have sprung . into existence even before liis 
death, and his patriarchal government over the wbole 
is not intimated to have been impaired, at least as 
far as it could extend itself. 

The, death 9f the ancestor might indeed, on the 
one hand^ have a tendency to split up and divide the 
families of his descendants, but on the other, ther^ 
would be the strongest motives for continuing their 
association « of which experience and habit bad 
taught them the very great advantages. 

<' Although the original progenitor therefore was 
the centre of the union to his posterity, yet it is not 
probable that the association would be immediately 
or altogether dissolved by his death. Connected by 
habits of intercourse and affection, and by some com- 
mon rights, necessities and interests, they would con* 
sider themselves as allied to each other in a nearer de- 
cree than the rest of the species. Almost all would 
be sensible of an inclination to continue in the soci- 
ety in which they had been brought up ; and experi^ 
encing, as they soon would do, many inconveniences 
from the absence of that authprity which their codv- 
mon ancestor exercised^ especially in deciding their 
disfputeS) and directing their 4>peratioiis in flatters in 
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which it was tiecessaty to aclt in conjuiiction, they 
might be induced to supply his plaee by a formal 
choice of a successor, or rather might willingly, arid 
aknost imperceptibly transfer their obedience to some 
one of the family, who, by his age or his services, 
or the energy and vigor of his character, superior or- 
der of his abilities, or by the part he possessed in the 
direction of their affairs during the lifetime of the 
parent, had already taught them to respect his ad- 
vice, or to attend to his commands ; or lastly the 
prospect of these inconveniences might prompt the 
first ancestor to appoint a successor, and his posteri- 
ty, from the same motive, united with an habitual 
defercttce to the ancestor's authority, might receive 
the appointment with submission. Here then we 
have a tribe or clan incorporated under one chief, 
and thus we have the germ of monarchyi Such 
eommunities might be increased by considerable 
numbers, and fulfil the purposes of civil union with- 
out any other or more regular convention, constitu- 
tion, or form of government than what we have de- 
scribed. Every branch whioh was slipped off from 
the primitive stock, and removed to a distance from 
it, would in like manner, take root, and grew into a 
separate clan. Two or three of these clans were 
frequently, we may suppose, united into one. Mar- 
I'iage, conquest, mutual defence, common distress, or 
more accidental coalitions, rtiight produce this effect. 
^* A second source of personal authority, and which 
might easily extend, or sometimes supersede the 
patriarchal, is that which results from military arrange- 
ments In wars, either of aggression or defence, 
manifest necessity would prompt those who fought 
on the same side to array themselves under one leader. 
And although their leader was ^vanced to this emi- 
nence for the purpose only, and during the operations 
<>f a single expedition, yet his authority would not 
always terminate with the reasons for which it was 
eoafetred. A warrior who had led forth his tribe 
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against their enemies with repeated «uccess> vtfould 
procure to himself, even in the deliberations efpeace^. 
a powerful apd permanent influence. If this advaii^ 
tage were added to the authority of the patriarchal 
chie^ or favored by any previous distifijctipn of 
ancestry, it would be no difficult undertaking for the 
person who possessed it to obtain the almost absolute 
direction of the affairs of the community, especially, 
if he was careful to associate to himself proper au^x- 
iliaries, and content to practice the obvious art of 
gratifying or removing those who opposed his preten*- 
sions ; and here is another germ of monarchy, "r-: 
Paley, 306, 307. 

But though military enterprise might thus lay the 
foundations of a government, it wa? not^ it would^ 
seem, the only operative principle, upon which au** 
thority has been founded and power obtained oyer 
man. The priesthood appears to have succeeded 
among the Jews to more than the influence of tlie pa- 
triarch, until at last the restless and dissatisfied nation, 
tired and not without reason, of the nature of their 
institutions, besought the Lord for a king^ who was 
granted to their prayers as a punishment for their fol- 
ly. Such indeed he was, and I shall have bccasioa 
elsewhere to recal to you the languages of heaven 
through the lips of his prophet, as to the character ol 
the scourge which they had sought for as ablessi^ig. 

But though Saul was the ^r^^ king i^ the JewiSii 
yet the kingly government seems long to have ex.ten- 
sively prevailed over the realms of Asia, before bis 
accession to the throne of the people of God. Be^ 
sides the numerous petty kings (who combined to war 
against Gibeon in the days of Joshua) and the kinga 
of the Midianites and Mesopotamia whpse people ''lay 
along in the valley, like grasshoppers for multitude,'^ 
there were the kings of Syria and Assyria, whose im- 
perial cities were Damascus and Babylon, and whose 
history was intimately connected with that of the Jew- 
ish people. But profane history which carries us back 
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t»«8y e^ainries before, affords abuadani e?idenoe of 
the oarlior esitabliahntent of kingly governments else- 
wiiere, while here and there we find the germ of oth- 
er fbmig^ in the institutions of commercial cities and 
insulated people. The first Assyrian empire, .which 
terminated with the effeminate Sardanapalua, who 
fired hi« pdace wit-h his own hand and was consumed 
with his mistresses amidst its splendour, its luxuries 
.and its perfumes, had existed more than a thousand 
years under a succession of powerful monarcha, before 
kmg David (i^cen^ed the throne of Israel ; and out 
of its ruins had been formed the empire of the Assy- 
rians of Babylon and of Nineveh, and the empire pf 
the Medes, some centuries before the days of Nebu- 
cbadneazar the great king of his day . Egypt too had 
had her kings eneval with Abraham with Isaac and 
with Jacob ; and Sesostris her greatest monarch was 
unterior, I think,, to the days of Moses, Yet all these 
are recent when compared with the dynasties of Chi- 
na, which that singulai; people profess to trace back 
100,000.years. Tbeearth then has been fi^r ages sub- 
jectedto the dominion of a n>onarch, and it is only here 
aod^tbere^ that we see man asserting the prerogative of 
self government in comparatively small and insignifi- 
cant societies. The states of Greece upon the iEgean 
sea, although at one time following the example of the 
ront'ot mankind, in submitting to the dominion of a 
monarch, at length threw off despotic rule and est a- 
bliabed repuUican governments, though diversified 
iiHo as jnany forms as there were commonwealths or 
cities. The archons of Athens who were elective 
officers were first appointed at an epoch anterior even 
to the reign of David king of Israel ; while in two cen- 
turies afterwards, upon the borders of the Mediterra- 
nean and upon the shores of Africa, Carthage reared 
her head, and rose to wealth and power under insti- 
tutions partaking very strongly of republican charac- 
ter. In 700 years from her foundation she sunk be- 
neath the power of " Earth's great mistress, Rome ;'* 
3* 
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who after passing through 900 years of inoiNirchieal 
government, bad herself built up a republic on the 
coast of Italy, which was destined to overrun the 
world and then to suffer in its turn the horrors of a 
ruthless despotism. 

The history of the middle ages furnishes other in- 
stances of attempts to establish governments upon the 
principles of freedom. Florence, Genoa and Venice, 
all built up republics, which soon however degener- 
ated into haughty aristocracies; while the larger 
states of Europe settled down with various mo- 
difications on the monarchical system which now 
prevails throughout that continent Drivenfrom that 
interesting and powerful quarter of the globe, the flag 
of freedom has been unfurled vpon the shores of A* 
roerica, and our beloved country assumes to herself 
the glory of furnishing an asylum, to liberty within 
the bosom of our flourishing confederacy. It remain$ 
for us but to search out and to cultivate with care the 
genuine principles of well regulated liberty, that we 
may steer the vessel of state safe from the destructive 
breakers of monarchy on the one hand, and the no 
less fearful whirlpool of licentious and unbridled de- 
mocracy on the other. These considerations give a 
deep and abiding interest to political enquiries which 
cannot fliil to secure for them your earnest attenticm, 
and bespeaks also your utmost candor and imparti- 
ality. With these enquiries we shall proceed in some 
subsequent lectures, before we enter upon the exami- 
nation of the organization and structure of oar owm 
forms of government. 
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LECTURE : 



Befbre we Anter opon aa examinstion of the 
ml fiMms of govtimment, which we now see i 
World, it may Qot be im[»oper to coDsidM* the 
jofthe stnictBre of society upoo the rights of 
"'who consUtQte it, whether it be regarded as a 
out of actual cmnpact, or consider it aa only ke 
gedier from a sense of its necessity, upon tnos( 
cq>le8 on which alone its original organization 
have been juidy bestowed. 
- -"^d first let itbe observed that the absolute 
,«f all men, or those which they derive from m 
are the same, and therefore equal. If inequal 
ever found to have exietence, it will be seen to ( 
from the institutions of society. I do not now 
in question the propriety of these distinctions. 
insist they cannot have place except in the art 
regulations of social life. Reason and the c( 
sions even of the most zealous advocates for di 
tions, equally sustain the position of the natural 
lity of man. Upon what foundation in reason 
difference rest ? Two children are born at the 
tine with the same appetites, the same want 
same weakness, the same necessities. They 
up with the same rights of self defence, the same 
to acquire the means of sustenance, and the 
riffht o( providing for their comfort and happ 
Ifone has superior rightto the other which isit? 
gives superior right ? Is it strength ? Can forci 
rwht? If it can, the labourer is superior to the lo 
it beauty? If so, (he mislress may be found infei 
tfaenuid. Is it wit and intelligence i If so, the i 
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is oFt superior (o the noble. There is no foundation 
then in nature for inequality of rif^hts. That inequality, 
where it does exist, has its foundation in the artifi- 
cial regulations of society. And thus it is, that even 
the courtly commentator remarks, that the mem- 
bers who compose civil society were nturally equal, 
and the " absolute rights which are vested in all by 
the immutable laws of nature" are the principal aim 
of the protection of society." Mr.Hutberfortfa too, 
(no little stickler for strong governments) admits, a» 
a well known principle, that all men are Jay natwn 
equal ; and our forefathers, on the moat importtilt 
occasion which has ever occurred einoe ike settle* 
ment of this continent by the Europeans, set forth 
in their memorable declaration of iadepeuil^ice, the 
solemn truth " that all men are created equal ; that 
they are endowed by their creator witb t^rtain un- 
alienable ri^ts, among which are life, liberty, aM^ 
the pursuit of happiness ;" a truth which with, us uT, 
no longer held to be debateable, but is placed among 
the aphorisms of politics, upon the fooUng of those 
a^iioms, which serve as the firm foundation of ma- 
thematical science. Thus it is that we find it at the 
head of our Virginia Bill of rights in the following 
emphatic terms ; " That all men are by nature equal- 
ly free and independent, and have certain inherdnt 
rights, of which, when they enter into a state of so> 
ciety they cannot by any compact divest their pos- 
terity ; namely, the enjoyment of life and liberty with 
the means of acquiring and possessing property, aad 
pursuing and obtaining happiness and safety." 

Next let it be remarked that the great end and aim 
and indeed the only legitimate object of the forma- 
tion of society is as we have seen, the security and 
protection of its members in the enjoyment of their 
natural rights and in the promotion of their welfore 
and happiness. As Mr. Biackstone well observes. 
Vol. I, 134, " the principal aim of society is to pro- 
tect individuals in the enjoyment of those abHjute 
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righto which were vested in them by the immutable 
Iqws of nature ; but which could not be preserved 
in peace, without that mutual assistance and inter- 
course, wliichis gained by the institution, of friendly 
and social communities. Hence it follows ihat the 
primary end of human laws, is to maintain and re- 
gulate these absolute rights of individuals : and 
therefore the principal viev) of human laws is, or 
ought always to be, to explain, protect and enforce 
si^ch rights as are absolute, which in themselves are 
few and simple." And this must be considered 
equally the case, whether we adopt the inadmissible 
position that mankind ever lived in a state of na- 
ture, ajid from running wild, all at once entered, 
with, well developed reflection, into the complicated 
agreement which constitutes society ; or look upon 
society itself as " aboriginal" and coeval with man. 
l» either case the end and aim is just the same. 
The motive for the formation of society, and the 
motive which holds it together arc identical. The 
happiness and protection of its members individu- 
ally is the end and aim of every individual. It is 
the end and aim of the creation of the state. The 
state is constittUed for individuals ; to enable them 
to-be all they ought to be, and to attain to all that 
happiness and perfection, of whiph their nature is. 
susceptible. On the other hand the state is worthy 
of the sacrifice of life, of property, of every enjoy-. 
n^ot and of every comfort ; for it is the shield and 
protection of individual rights, and is formed upon 
the pledge of all that we have and all that we are,, 
for its maintenance and support* Thus it is founded 
upon reciprocity of obligation between itself and its 
members, and if either fails, that obligation isdissolv-^ 
ed. If I break my engagement with it, I merit and 
receive its punishment ; and if on the other hand it 
trecCls me as merely existing for it, demanding every 
thing and giving nothing, the bond is broken and it 
cannot complain if 1 pursue my happiness . ip other 
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climes and connect my deartiny with other institu- 
tions. It no longer exists /or wie. It is not my 
state. 

Taking it then as true that the inherent, essential, 
absolute or primordial rights of all men (for by all 
these epithets have authors distinguished what are 
sometimes called our natural rights) are the same, 
^ and therefore equaly nnd considering that the end 

■ and aim of the institution of society was to promote 

j. their protection and enjoyment, it would seem |p 

! foHow as a necessary consequence, that the equality, 

11^ which would exist independent of society, cannot be 

" disturbed by hs formation. For supposing them 

y. equal, in their original, and supposing that there is an 

^ equal obligation on all upon associating together to 

1^ maintain the rights of each, we cannot escape from 

H: the conclusion, that society cannot, consistently with 

f". the principles upon which it is founded, cr6af€ an 

jl^ inequality in respect of natural rights among those 

B who compose it. If bound to protect my rights, it 

f^ is bound to protect my equality which i8 one of my 

rights. 
^ But society we must renrember is not organised 

P government. Society comes first, government suc- 

ceeds. Men first associate and finding government 
^ necessary, they constitute it by express action, ot by 

P tacit acquiescence in the exeroise of power by one 

or more among themselves. Government, in fa<5t 
i would be an afterthought. Men did ndl originally 

1^ congregate with a view to it, because they could not 

|lr a priori be conscious of its necessity. But they 

came together by degrees and most probably formed 
their rude and simple governments by chance or 
tacit acquiescence. Were men indeed, with their 
present acquired knowledge, to be now thrown to** 
gether, their first act would probably be to form a 
government suited to their necessities. But few go- 
vernments in the world. can trace their title to con^ 
«ent. Most have arisen from fraud or usurpation, 
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«bme from peculiar necessity, miae from peculiar su 
tuation. Superior prowess or superior talent places 
the chief at the.head of his tribe or clan in the hour 
<rf danger, and the sweets of power tempt him to 
make that/ierpe^t^a/, which was designed but for the 
necessities of the occasion. But jour business being 
to enquire into the legUiniatfi principles upon which 
society may organize government, we must treat the 
matter as though there was a^ voluntary association 
of individuals in the act of forming ^ regular gov- 
ernnaept. In the exercise of this power each is en- 
titled to the enjoyment of that equality of rights 
which existed between men in the supposed state of 
nature ; though as we shall soon see, that equality 
may in some degree be disturbed by the structure of 
government. As to the right of the majority to gor- 
vern, see 1 Story's Com.. 299. 
. The remarks of Mr. Ruthefforth on this topic are 
80 apposite and clear that they cannot fail to be ac^ 
ceptable. 

*^ When a number of persons who are equal to 
oise another, that is, who are freC) as all men natu^ 
rally are free, from any jurisdiction or authority over 
one another, have united themselves into a civil so- 
ciety ; the natural result of such an union is a legis- 
lative power* But then there is originally no legis- 
lative body distinct from the collective body of the 
society. All and each are obliged to conform them- 
selves to whatever the whole or the major part shall 
agree upon : but as no one person, nor any select 
number of persons, can have any right to prescribe 
to the rest ; so neither is this collective body of men 
naturally obliged to elect or settle a number of repre- 
sentatives, who shall have authority to act for them^ 
or to determine what is to be done and what to be 
avoided. Each member of the society has originally 
a right to act for himself*, as ahiember, that is, to de- 
liberate with the rest, and to give his suffrage upon 
such pointa as come before them. It is necessary 
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therefore lo look farther than the compact, by which 
men unite themselves into a civil society, in order to 
find out the origin of Any other civil constitution of 
government, besides such an otiie as is popular or d^*- 
mocratical in the fullest extent of that word. 

" There is indeed an original legislative power in 
every civil society ; but some farther act is necessa- 
ry, besides the mere union into such a society, be- 
fore this power can be naturally vested in aiiy one 
part of the society e^^clusive of the rest ; before a 
king, or the nobles, can have a right of making laws, 
which shall bind the whole ; or before the people 
shall be obliged to act by : representatives, or 4d be 
concluded by the sense of any part of the soci^y, 
instead of acting in the collective capacity, so as to 
be concluded by nothing less than the general sense 
of the collective body. All men, before they are 
considered as members of a civil society, are equal 
to one another, and are likewise independent of one 
another ; each has naturally a right to think and to 
act for himself. This independency is in some mea- 
sure limited by their entering into civil society. If 
there is no express agreement, yet the very act of en- 
tering into such society is a tacit agreement, which 
makes them so far dependent upon the general sense 
and will of the whole body politic, that they are 
from thence obliged to conform themselves to that 
general sense and will. But if they are considered 
merely as members of a civil society ; if nothing more 
m is supposed to have passed, besides that agreement, 

„.' either express or tacit, by which they united them^ 

11 selves into such a society ; they would still have a 

> civil equality : this union though it has produced a 

legislative power, has not lodged it in any particular 
hands ; it leaves each member as free to act for him- 
^ self in a civil capacity, as he before was in a natural 

f capacity. From hence then it follows, that the obli- 

gation of being subject to a legislative power in any 
one man, or in any body of men, though this body is 
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wUhio the society, if it is difTerent from the whole 
collective body, is a farther abridgment of natural 
liberty, than, what arises merely from the agreement, 
by which mankind unite themselves into civil soci- 
eties. But every abridgment of liberty, which is 
made without our consent, either express or impli- 
ed, is contrary to the law of nature. No civil con- 
stitution of government therefore, which is not pure- 
ly democratical, can be established consistently with 
the law of nature, without a farther agreement be- 
tween those, who are members of the same civil so- 
ciety : we may indeed say, that without such an 
agreement no constitution of government, that we 
know of, or read of, could have been formed : because 
there doed not appear ever to have been any consti- 
tution so entirely democratical, as to allow every 
member an equal suffrage in all matters of legislative 
power. In the most popular forms of government, 
persons of no fortune, women, and such as are in 
their civil minority, whether they are in their natu- 
ral minority or not, are usually excluded from hav- 
ing any share in the exercise of the legislative power. 
"There is no great difficulty in conceiving, that 
no single person can claim the legislative power in a 
civil society, in consequence of that compact only, 
by which the several members united themselves into 
one body, with a view of preserving their rights and 
of advancing a general -good. An exclusive legisla- 
tive power in a king must plainly be the effect of 
jBome farther compact. Nor is it more difficult to 
understand, that there cannot without such farther 
compact be any such thing, as an aristocratical con- 
stitution of government. There is not naturally in 
any civil society, merely as a civil society, any select 
and standing body of men with an exclusive legisla- 
tive power. Whenever a power of this sort is lodg- 
ed.in such a legislative body, it must, in order to be 
consistent with the natural rights of mankind, have 
been lodged there by some other act, besides the or- 
4 
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iginal agreemeftt, upon which the society wlis fotth^ 
ed. The necessity of supposing such a subsequent 
act is not so apparent in democratical constitutions. 
But yet it will, upon enquiry, be found necessary to 
suppose such a compact ; if we consider what con- 
stitutions are called democratical. In many const)" 
tutions, which are so called, the legislative power is 
Vested in the representatives of the people, and is not 
exercised by the collective body. Here thc« we 
plainly find another compact besides that, which 
formed the society : at least we find an act of elect- 
ing such a representative body and of delegating the 
legislative power to it : which act is different from 
the original compact, that joins the several indivi- 
duals into one civil society.'' 2 Rutherforth p. 81. 84. 
Let us then see how far society composed of in- 
dividuals having equal rights has power in the or- 
ganization and structure of its government to break 
down that equality by creating unequal privileges 
among its members. Now, the very act of entering 
into society supposes the right in man to surrender 
some portion of his natural rights in return for be- 
nefits received. To this extent then it would seem 
that natural rights are alienable and may be subject- 
ed to restraint : for the natural right of acting with- 
out control, is certainly surrendered by submitting 
to the control of society. And so of many other 
rights. Consent then is sufficient to limit and con- 
trol our rights, with some admitted exceptions, as 
the right to life and liberty ; and this consent it is 
v^rhich each man gives when society establishes go- 
vernment. Each consents to the act of formation 
however he may dissent from particular provisions. 
For having, by the act of association, bound himself 
to abide by the decision of the majority, he is bou^nd 
by that decision though in conffict with his own pe- 
culiar views. No government could be formed or 
could exist on other principles, for in no community 
could unanimity of rule or action be expected, and if 



81 

no provision could be adopted except what Iras ac- 
ceptable to every individual, aothing could ever be 
effected. 

Now in the organization of government very many 
provisions ms^y be legitimately adopted which how- 
ever general and equal in their bearing, may never- 
tbelesis in their operation seem unequal and oppres- 
sive. Acting for the general good of all, society in 
the formation of government must so provide as that 
the agents invested with its authority may be com- 
petent to the discharge of the responsible duties com- 
mitted to them. It must therefore in the selection of 
those agents require certain qualifications, and by 
this means some would be rendered incompetent 
while others would not be so. Yet this is no vio- 
lation of equality of rights. It results only from 
inequality of condition, inequahty of talent, inequal- 
ity of moral qualities. This inequality o( condition 
ampngmen of unequal talent, unequal strength, un- 
equal capacities of acquirement, is the natural con- 
sequence of equality of rights. To keep all men 
by forced regulations (^agrarian laws and such like) 
in an equal condition would* be tQ take away from 
the highly gifted, the vigorous, Jhe prudf nt and the 
wise their natural right to enjoy these their natural 
advantages. Had they remained in a state of na- 
ture, their conditions would have been superior and 
it would be a violation of the legitimate principles of 
society to take away from them, that superiority. 
Pari ratione, it is evident that to preserve equality 
o£ rights it is not necessary that all should be equally 
elevated to responsible stations in society : for to 
put into office me who am unfit, equally with you 
who are fit for it, is to take away from you the ad- 
vantage of your superiority, and to place me on a , 
level with you without half your merit. If A can 
write and B cannot write, is it a violation of equali- 
ty of rights thai A may be a ckrk but B shall not ? 
If A be a skilful jurist and B an ignorant clown, is it 



a violaiion of right that A may be elected Judge bat 
B shall not ? On the contrary would it not,grossly 
violate equality of right, to provide that those who 
are not qualified for office may fill it equally with 
those who are qualified ? The truth is, society is to 
protect equality of rights by equality in legislation ; 
by equal laws. bearing equally upon every class; and 
by leaving open to all the fair opportunity of plac- 
ing themselves on an equality of condition, as well 
as of rights with others. And if there be some who 
cannot, and others who will not place themselves on 
such equality, it is their fault or their misfortune, and 
not the wrong or injury of society. 

But this is not all. The submission to the Will of 
society in establishing such institutions as it may 
deem best calculated to promote the happiness of all, 
will bind its members to submit to that which is with- 
out question unequal, either because the inequality 
is otherwise compensated, or because the good of all 
demands it. Thus in the constitution of the United 
States we see the great states assenting to the une- 
qual power in the Senate of the smaller states with 
a view to reconcale them to the federal union. But 
no one looks on this as a violation of the rights of the 
larger states, since It was the voluntary act of alHhe 
contracting parties. So the provision which excludes 
the female sex from the privilege of voting, of hold- 
ing office, of mingling in the affairs of the state and 
of partaking t|iose benefits which government scat- 
ters among the eager expectants of its favor, un- 
questionably trenches upon woman's natural rights ; 
for as has been truly observed women, as well aiB 
men, have a natural right to their liberty, before threy 
join themselves to civil society, and have, as well as 
men, a right to act as members of such society after 
they have so joined themselves to it. The conse- 
quence of which is, that till some act of the society, 
subsequent to its formation, has by general consent 
excluded woman from a right of suffrage, they might 
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naturall| cla^ it. ^too with, youth. Thffun- 
daoienfcail law which denies them the privileges of 
electingfcr being elected |o office while under twen- 
ty one, though the burdenipf military service is cast 
pon them at eighteen, is an apparent violation of 
le principle of eqjuaJity. But no one questions the 
validity of these or of her principles, which have 
found ihefr way into the structure of government, 
however unequal they may seem in their operation. 
Women therefore can no more complain of their 
exclusion from the polls or from public^ office than 
men can complai^ that women are exempted fronP 
militia duty, and are thii« refiWved frotp the exposure 
of their lives, and the innumerable hardships of a 
military campaign. See 2 Leiber, ^54-4-5-6. See 
also 1 Story 396. Minors have still l^ss reason to 
complain, since ihey but submit now to a privation 
which all others have suffered before Ihem. Paupers 
have no reason to complain, that places are denied 
to them ; for the right of society to choose its agents 
is. complete, and it would be absurd to select those to 
manage its affairs, jwhose condition so conclusively 
proves their incapacity^ to m^n^ge ^eir own. By 
parity of reason society ^pi^ a right to prescribe in 
the fundamental law the qualification «Df a voter. If 
he is a Celon shall he be per1?iitted to'mingle his pol- 
luted vote with those of freemen ? If he is a beg- 
gar shall he be invested witjj the franchise of a citi- 
zen, which his necessities may prom^hiiB to sell to 
the highest bidder ? And is it a fi<4iPbn of natural 
right to refuse it? Is the inequality, -fin inequality 
of right y or an inequality of cpndittofi, for which he 
has no one to blame but himself ? iThe latter assu- 
redly, for as soon as he will remove that inequ«lity, 
#Me is elevated to a level with those who exercise the 
suffrages of the country. However therefore I may 
have doubted the extent to which at one time the 
right of suffrage was limited, I never had a doubt of 
the legitimacy of the limitation. It is within the le- 
4* 



gitimaie sphere of the .powQ^-f oi society, to lij^tittite 
these and many other distinctions in the itj^nge'^ 
ment of political rights and rocial duties. For though 
all have equal title to the4)atufal rights of life, liber- 
ty and property, yet it is as impossible that therq| 
should be a perfect equality of^Jl^icaZ rights in any 
system of government, as tb^u^tbere shopld be an 
equality of conditions. For as nature hers^f has 
declared the latter to b% impossible, since phy- 
sical inequa^ty of streiigth or of caftecity must ne- 
cessarily lead to inequality of acquisition, so the in- 
stitutions of society dedare the foimer to be impos- 
sible because vromen and children and other disqual- 
ifiefd persons are unfitted to discharge the political 
duties which iBay be ^afely entrusted to others. The 
argument indeed may be cut short, by placing ex- 
clusion from political right upon the unquestionable 
right of exclusion from the body politic. 

But though in a few very peculiar cases, it is legi- 
timate in society to make distinctions which trench 
upon the, great principfe of equality of political 
rights, yet such distinctions should be rarely admit- 
ted ; as they ai;Wn their jy^rk subversive of the very 
object of the ^soqiatioifWPor all men were by na- 
ture free and eiqqal*. Ntither had any pretension of 
superiority to another ; and even the child, born to 
day, of noble paredts, derives from nature no higher 
privilegesnthan the des^sed and destitute beggar^s 
brat| fliS oi^k(;l^inis rest upon the artificial regu- 
lations of sofflxy which in this respect violates its 
obligation to*^ prytect equally the rights of all, save 
when the safe^' oi; th« advantage of the community 
shal]^ otherwise ^^quire ; arid this can never be truly 
affirmed of a distinction between infants in the cra- 
dle. If all men therefore were equal, and if on en-^ 
tering society the object was the maintenance of the 
rights of all, it never can be consistent with that 
dbject, to create inequality of rights and privileges 
among separate classes. 



. ■ . 1 'J' 

It j^this outrage u^qn the rights of ma 
furniafea a just occasion for the censures of 1 
and sooner or later wilKnevitably lead to re 
and rebellion by the opposed. 
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From what has been said in 'the j>Mcedinj 
I flatter myself it has sufficiently a[{peared 
ciety was instituted on the one hand for the < 
benefit of all its members and on tbe other t 
ry individual who entered into'it m'ust^i(e I 
derstood to submit himself to such regula 
should be ordained for* the benefit of thewhi 
munity. This power of^rdajning was of r 
in the society itself; for t# its r.eg}flaliaiis 
uon was engaged. But this power of o 
what others are bound to obey, is the powe 
King laws. For law is a ru4e of action pcest 
a competent power commanding v^|t is ri 
prohibiting what is wrong. And tffi powi 
thus makes the law must be the supreme j 
the state. For as I have elsewhere said it i 
essence of law to derive its force from a 
power: since if there be a power actually 
to that which declares the law, it is no tev 
superior. In the first stages ot society ind 
body politic alone has no rival for that pow 
men ar« supposed to have agreed to snbn; 
■elves to its law and the supreme power b 



vested in it. The legia1ativ^^oweE how- 
id not convenienllv be ^ercised &y llie 
.y o( the community ; and the first act of 

therefore woulcbrbe, to ordain, constitute 
int a portion of the society to exercise the 

wdinary legislation and the various func- 
ch it must have been atpnce foreseen were 
able and yet could not be discharged by a 
ut this act of prg^^ing an ordinary legis- 
d distributing the S^erfent fg)^ctions, which 
tred necessary by sociel|y, among various 
id departments, is tReactpf formingacon- 
or form of ^overiiirrent. And the act of 
he conatitutiofi, ^which i^ to be a law to 
ver, a biudiog and obligatory rule for the 
int itself) is obvaousiy an act of supreme 
reign^pwer. Nothing is above it.! every 
eneath it! nothing has legal existence but 

! every thing is obliged to bend to its be- 
^hat more is wanting to constitute supremo 

''then before it baa organized government 
e. After it is organized, has it parted Witli 
nacy ? Is . its soviereign power transferred 
ature- of its wilj^ or does it retain its supre- 
withstanding it has vested the powers of 
legislation in a body appointed by itself? 

interesting questions which have long been 
:t of controversy between the advocates of 
ant forms of government, but with us have 
I considered as settled in favor of the so- 

of the people. By the second and the 
lies of the bill of rights of Virginia it is de- 
hat all power is vested in and consequently 
frmn the people; that government is or 
be instituted for their common benefit i and 
1 it is found inadequate to the great purpo- 
iducing happiness and safety, a majority of 
lunity hath an unalienable and indefeasible 



right to reform, alter, or abolish it, in such manner 
as shall be judged most conduciTe to the public ' 

weal." Here theh is a distinct assertion of sove- 
reignty in the people ; of its continuation (notwith- 
standing the organization of government) and of the ^ 
right to reform, to alter or abolish it, at their discre- 
tion. Whatever therefore may be the case else* 
where, government here has been established by the 
voluntary act of the pec^le ; who have granted cer- i 
tfan specified {lowers to their agents for its adminis- 
tration, which agents are responsible for the manner 
in which they may discharge the delegated trust. j 
The government itself thus constituted is but the ' 
agent, indeed, of the sooiety or people. It is in- 
vested with all its authority by lAm, and the instru- 
ment by which it has been called into existence, is 
the constitution of the state. That constitution is 
hntecedent to the government, and the government 
is but its creature. It is no act of the govemmeni, 
itself, but it is an act of the people, in the organiza- | 
tion and structure of the government. It is there- 
fore not within the power of the government to alter 
it. They cannot change or abolish what was not 
the work of their hands, but the fiat of their supe- I 
rior. An attempt to do so is treason against those, 
to whom they owe their authority and being. If it , 
could succeed, the government would hefelo de se, f 
for they would with their own hands have destroyed 
the vital principle of their own existence. 

Hear what has been forcibly said by one of the 
luminaries of the bench of the Supreme Court, 
" What,'] says Judge Patterson, 2 Dall. 308 «' is a 
constitution ? It is the form of government, deline- * m 

ated by . the mighty hand of the people, in which f 

certain first principles of fundamental laws are esta- 
blished. The constitution is certain and fixed : i$ 
contains the permanent will of the people, and is | 

the supreme law of the land." In whom then is 
the sovereignty, if not in those, by whom the su-^ 
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preme law has been enacted ; a lavtr to wbk^h the pub* 

I lie authorities mvst bow, and which ti^e people only 

can alter or repeal ; ^^for it is paramount to the power 
of the legislature, and can be revoked or altered, 
only by the authority that made it. The life giving 
principle, and the death doing str<]ike roust proceed 
from the same hand. fVh<U are legislatures 1 Crea* 
tures of the constitution ! They derive their pow- 
ers from the constitution. It is their commission, 
and therefore all their acts must be conformable 
thereto, or they will b© void. The constitution is 
the work . or the will of the people themselves, in their 
original, sovereign and unlimited capacity. Law 
is the work of the legislature, in their derivative 
and subordinate capacity. The one is the work of 
the creator, the other of the creature. The consti- 
tution fixes limits to the exercise of legislative au- 
thority, and prescribes the orbit, within which .it 
must move. In short, the constitution is the sun pf 

\ the political system, arpund which all legislative, ex- 

ecutive, and judicial bodies must revolve. Wha<tr 
ever may be the case in other countries, yet in this, 
there can be no doubt, that every act of the legisla- 

I ture repugnantto theconstitution is absolutely void.'' 

Nothing can be more clear, or more forcible, than 

this beautiful exposition of the theory of constitu- 

I tions, and of the principles of those governnients, 

which have been established by written constitu- 
tions, in the United States of' America. I mif^ht 
(therefore consider myself as wholly absolved from 
the necessity of discussing the question,* whether 
any legitimate form of government can have exis*- 

Itence, upon any other principles ; yet I must beg 
leave to say, that my own convictions as to these 
fundamental truths rests not upon the authority of 
l^ames hpwever great, nor even upon the solemn de* 
I claration of rights of this ancient commonwealth ; 

but upon the plain and as I think incontrovertible 
•principles of natural law. For we have already seen 
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that before government was established, toe 
is the people, were confessedly supreme, 
therforth and BIackBtone,where before qupte 
they were once the sovereign, the act by w 
disrobed themselves of supreme ^ower 
clearly shewn, ot the power must remain 
was originally vested ; even if we shoul 
that it is within the competency of any [ 
surrender irreyocably their liberties, and ri; 
government, into the hnndsof amaster. r 
the act from which such surrender is ioferi 
be distinct and unequivocal. It must admit o 
interpretation. For if it can be satisfied, by 
ing the establishment of a government as 
creation of an agent, — to do that in limitt 
blies which could not be accomplished by thi 
upon every principle of fair construction I 
ence cannot be carried farther. Again ; 
maybe the presumption of acquiescence, 
patient endurance of the people, — always i 
dy to suffer evils, while evils are tolerabli 
assert their rights at the expense of the [ 
harmony of society, — yet such presumpti 
reasonable where the ingenious mechanisn 
tmry power, sustained and enforced by sta 
mies, suppress the freedom of will, and 
groans of an oppressed and afflicted people, 
cetses we can infer nothing from silence, we 
no conclusion from the submission of t 
" The waveless calm, the slumber of the d 
fords but feeble evidence of conlenlmenl 
tisfaction, of free acquiescence in things as 
or of unnatural approbation of the indescrib 
rors of an iron despotism. For the Tur 
bashaw have at least as much quiet in the! 
ions as Victoria or her predecessors have 
In theirs ; and if submission be evidence c 
may challenge for their gloomy and unrele 
ranoy the approbatioB of unresistii^ slaves 
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was as quiet juader tbe bloody Domitian from the 
dread of his ferocity, as in the palmy days of Titus 
from the admiration of his virtues ; and the reign of 
the monster Nero was as little disturbed by open re- 
bellion as the benign dominion of the illustrious 
Trajan, or the gentle rule of the peaceful Antoninus. 
And coming home to our own institutions we have 
in the slave states an instance before our eyes of the 
facility and the security too with which the organiz* 
ed power of a few may hold in the most abject sub- 
jection thousands of living beings until they lose the 
sense of degradation in the habits of servitude from 
generation to generation. Let it never be said then 
when we see man degraded and oppressed that he 
is contented and happy, because he is submissive 
and quiet. 

Now it seems to be very generally admitted that 
no government which now exists, except those of 
our own country, was ever ordained and organized 
by a written constitution. " All the governments that 
now exist in the world" says Mr. Mcintosh '^ except 
the United States, have been fortuitously formed. 
They are the produce of chance not the work of art. 
They have been altered, impaired, improved, and 
destroyed by accidental circumstances beyond the 
foresight or control of wisdom. * * * They 
cannot be supposed to derive their existence from 
the free consent of the people. * * * It is the 
great, and I had almost said the peculiar happiness 
of the people of the United States, that their con- 
stitutions respectively rest upon this foundation." 
" The origin of all governments," says the author of 
the rights of man, ^^ may be comprehended under 
three heads, superstition, power, and the common 
rights of man. The first were governments of priest- 
craft, through the medium of oracles ; the second, 
being founded in power the sword assumed the name 
of sceptre ; the third is compact ;" and of this pur 
own governments were bis examples. So much for 
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Ibe views of the advocates of free goferniDeiit 
roost devoted admirers of monarchy stickle 
niae opioioD. Thus Mr. Paley treats th 
of the social compact as false in hct, and 
to our own revolution as furnishing the neai 
proach to it, of any of which history nas preser 
a^coount or memory." And Mr. Bkckstoi 
^eat champion of the British form of gover 
rasts the institutions of ,the state, not upon ( 
contract, which he says, has in no instance | 
ever been formally expressed, but upon an t 
contract which must always be understood rr< 
very act of association. 

irthen,govemnienta Which now exist in the 
are not founded upon express compact, the 
have been no exprets transfer from society, ( 
people who constitute it) of that sovereignty 
cSnfessedly was originally vested in it. If 
ttansrerred, that transfer can only he inferrec 
voluntary acquiescence, and we have elread 
how little can justly be presumed from it. 
be scarcely necessary, fiirther to demonstrate t 
a reference to the gloomy despotisms of the i 
continent, or the absolute monarchies of ci 
Europe. If in the comparatively free instituti 
thyt country from which we sprung, it shall i 
that no voluntary surrender of the sovereignty 
people can by any means be implied, it it she 
pear that the institutions of England are the ofli 
of /orce, if we shall find occasional Strug 
among her gallant people for centuries, to die 
the weight of their fetters, and to reeonqtter 
their masters, a portioD of their natural hbertii 
shall have Ultle reason to conclude, I think 
there has been a voluntary surrender of their i 
by the people ; notwithstanding their acquiesi 
in the system of government which grew out of 
patioa and conquest, but which had been so fai 
di&ed by their efforts, aa to be now deemed le 
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tolerable than the throed of a revolution. Sucfc i§ 
truly the state of facts. In the course of these lee-* 
tures, I may possibly have occasion to treat of thi» 
matter more at large. At present it will suffice t0 
remark that the government of England is cli3tiBctl7 
in its original a government of force. Even before 
the invasion of the Normans, a monar<l||iy of a very 
absolute character had existence, and though it is 
alleged that parliament, existed, yet it is admitted 
that they were called together by the crown, and 
contained no infusion of the commons. The parii* 
ament wafi the magnum conctZtuttt regis, the eon- 
ventus magnatum vel procervm, though it is said 
to have been sonietimes called, communitas regni 
Anglica, 1 B.C. 148. But as there can be found 
no earlier traces of the summons of theconunons to 
parliament than the reign of Henry III., in 1S6€^ we 
may fairly infer, that previous to the conquest and* 
for a long time after, the magnates only constituted 
this great council of the nation; The people, theft^ 
were subjugated^ and held in slavery by the arbitra- 
ry power of kings and nobles. Be this as it may^ 
the invasion of William the Conqueror was as com-^ 
plete a conquest as was ever recorded in the annals 
of the world. Mr. Blackstone indeed struggles hard 
to shew that this was not the case. But when we 
reflect upon indisputable facts in the history of thai 
event, facts which are interwoven not only with the 
history, but with the civil polity of the nation, we 
cannot resist the force of this powerful evidence.^ 
Take but those facts which Mr. Blackstone's work 
itself has presented,, and what itiust be your conclu- 
sion. He tells us, vol. % p. 45 in giving the eonsti^ 
tution of the feudal system, that it had its original 
from the military policy of the northern conquerors, 
who brought it from their own countries, and conti** 
nued it in their conquered colonies to secure their 
new acquisitions ; to that end large districts wero al-* 
lotted by the conquering general to bis officers, who 



'dealt them out Bgain to their inferiors. T 
clear that they not only conqaered the,cou: 
also seized upon the lands, and granted thei 
iheir foliowers. This polity had been eve 
duoed before the conquest, as he tells as, 
nerer received, (at least not uniwraally, 
part of the national constitution) till the time 
liam the Norman, p. 43. Here then ia a n 
pregnant with the affirmative, that in M 
reign it was univers(dly received as part of 
tiooal constitution. He tells us afterward! 
gradually established, by the Norman bai 
such forfeited lands as they received from 
of the conqueror. "Certain it is" says h 
Normans began to gain very large posaesi 
England ;" no doubt by the distribution of tl 
feited lands which the conqueror seized by 
conquest. It seems too that those whose pos 
had not been wrested from them, saved thi 
by consenting to surrender them, and to ta 
a feudal gift with all the feudal consequenc 
doing BO they took the oath of fealty or 
which, OB the Commentator tells us, was a pr 
of bith to the lord by the vassal; besides 
upon investiture, he usually did homage to h 
openly and humbly kneeling, and being unj 
uncovered, and holding up his hands, both t 
between those of the lord, \yho sate before hii 
there, professing, that he did beconte hia ma 
that day forth, of life and limb and earthly 
and then he received akissfrom his lord." p 
Add to this, that it became a fundamental 
and necessary principle, (though in reality si 
Blackstone a mere fiction) that the king is t 
versal }ord, and original proprietor of all \t 
hta kingdom, and that no man can, or doth 
Any part of it, but what has, either mediately 
n^iately, been derived as a gift from hitn 
bald upon feadal servicw ; and that mind n 



44 



strangely constituted which cannot see every feature 
of conquest io the transaction. In vain may Mr. 
Blackstone allege that this was but a fiction ; apd 
that the English, whose estates were not seized ai 
forfeited, y^ete persuaded to enter into this arrange- 
ment. Were the feudal burdens but a fiction which 
were its inevitable consequence? Were the aids, 
and primer aeizina, and wardships, and all the other 
vexatious appendages of feudal tenure, nothing but 
a fiction ? (See 2 B. C. 76.) Were the rents or 
services payable for th^ir own lands, nothing but a 
fiction ? Was the degrading homage and the milV' 
tary subserviency it imposed nothing but a fiction ? 
Was pure villenage nothing but a -fiction? B.C. 
vol. 2, 93. Unhappily for them, it was a sad real* 
ity, under which they groaned through many an irqp 
reign ! And as to persuasion ! What persuasion is 
that which is urged by " man and steel, the soldier 
and the sword ?'' It was the persuasion of stern ne- 
cessity ; reluctantly yielded to by a conquered peo* 
pie, and enforced by the sons of rapine, eager to 
reap the harvest of their prowess, and the rewardof 
their pseudo chivalry. 

There never was indeed a more complete and en- 
tire conquest than that of William and his barons. 
The most distinguished historian of the English 
monarchy, (see Mr. Hume's England, chapter 4,) 
places this matter beyond any reasonable doubt ; 
and since I prepared what has beep already said 
upon the subject, I have had the gratification of 
looking into the work of a French writer, whose in- 
telligence and research leave no longer reason even 
for cavil. It is the history of the Norman conquest 
by M. Thierry, who sustains himself by references t9 
Booms-day book, and other sources of information, 
derived in a great degree from the early chronicles of 
England. From these it appears vol. 1, 326, that ibe 
subjugation of the kingdom was complete ; that 4hi& 
lands and goods of all who had fallen in battlcj or wlm 
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htd borne arms against the conqoeror and i 
the defeat, or who had been delayed in repair it] 
•taodardoftheircounlrjiWere seized and conf 
The children of the former were declared to I 
herited ; the surviving combatants were glad 
come off with their lives, and those whoi 
reach the battle, were despoiled, for their it 
(jT being there. Nay more, every movem< 
made the foundation of new confiscations, t 
greater part of the kingdom passed into th 
of the Normans. Those only who had lamely 
ted escaped the general destiny, and even th< 
compelled to surrender their possessions 
crown or to a noble, and take them hack up 
dition of doing homage and fealty to their i 
arbitrary masters. " Toua les indigenes,'' s 
Thierry, page 330, " furent d^sarmes, et ct 
de jurer obeissance et fidelity au nouveu 
impost par la lance et I'^p^e." The folk 
the conqueror who had done homage to him I 
which were yet to be conqttered, reserved t 
the English who were dispossessed.- The 
had vast domains, and castles and villages i 
tire towns. Peveril of the Peak, whose ni 
been revived in modern romance by the pe 
Walter Scott, (the hero of the novel, was of 
of Charles II. and in his day but little wa 
these splendid possessions of his ancestor,) 
for his ahsre fifty five manors in the provi 
shire of Nottingham,) and in the town itself, 
chant shops, 13 houses of men at arms ar 
longing to the English farmers. From thes 
pies we may learn the severity of that tyrant 
followed the conquest, and tlie entire subjuj 
the English people by their Norman invadei 
. The inference which I would draw from i 
in reference to the subject under examim 
that the government of England did not orij 
voluntary acquiesceaee on the part of the pet 
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tbat of consequence there was on their part no sur- 
render or transfer of that sovereignty which we have 
seen originally belonged to them of right, and of 
which they could not be rightfully deprived without 
their assent. 

I proceed next to observe, that the progress of 
things, in the English nation, as little justifies the 
notion of the surrender of the right of the people to 
alter, amend, or to change their civil polity, as the 
original establishment of the government itself. 
That was an usurpation, by which the rights of the- 
people were wrested from their hands. The course 
of things ever since, has involved the assertion of 
the sovereignty of the people, and of /their right to 
control the harsh and tyrannical action of their ru- 
lers. The first great measure of this description, to 
which I will refer you, is the charter which was ex- 
torted from the fears of King John ; a monarch as 
dastard in spirit, as tyrannical in disposition. In 
that great charter were included provisions which 
placed certain definitive limits to the power of the 
crown, and protected the liberties of the subject, 
from thp gross invasions which had been freely prac- 
ticed under arbitrary rule. The next instancewhich 
maybe given is the change of constitution which 
brought Charles the I. to the block, and placed 
Cromwell in the protectorate ; and lastly the revolu- 
tion of 1688, which deposed the last of the Stuarts, 
and placed king William on the throne of England. 
In all these acts we see the exertion of a power by 
the people in whole or in part, to control the conduct 
of those who held the reins of public authority, and 
even to amend, to alter and to change, what had been 
considered as firmly established for centuries. 

Nor indeed do I understand these positions to be 
U9sailed except upon a ground which is altogether 
technical. See Paley,324. I understand even Mr. 
Hume, vol. 2, 90, as admitting, and asserting the 
perpetual and unalienable right of the people, to in*- 



sfst upon the great objects for which society- 
cA, to wit, the equal distribution of jusfice, 
free and secure enjoymenl of property ; rigli 
he tells us, no time, nor precedent, nor sta 
positive institution, ought to deler them frt 
ing evpr uppermost in their thoughts and t 
And Mr. Blackstone, though Ite assumes ui 
poiver-for parliament, and denies any iegi 
according to the British conslilution, to al 
form the government, except by it^ aulhori 
does not contest the right of revolution; 
right of revolution is but the exercise of pi 
vereignty, in correcting the mischiefs and i 
the forms of the existing government. ] 
ture speculations, therefore, we shall takei 
ciently established, that the sovereign pow€ 
regarded as of right in the great body of tl 
I may perhaps be considered as having 
too much of our time to the establishing 
important principle of the sovereignty of it; 
I have done so, however, first, because I 
that principle to lie at the foundation of all 
*" tution«. Secondly, because in the course c 
long life, I have had occasion very frequeni 
the sovereignty ot the people sneered at, if 
ly denied ; and thirdly, because the proof ( 
tence, its exercise, and the admission of i 
high toned British jurists, may (in the even 
crude thoughts ever being ushered into t 
have the effect of removing any doubt 
principle, in the minds of those who have 
ed the high estimate of the British constiiut 
Mr. Adams has set Upon it. On the othe 
me observe, that no one can be more opp 
myself, to the indiscriminate and habilua 
the exercise of this sanatory power, e.\ce 
modes pre^ribed by the constitution. Il 
least'it should be the uUima I'alio — resortt 
vrtiere mischiefs are no longer to be bot 
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the medigjine of the constitution, and I woqld not 
have that me(tfiGine for my daUy bread. We must 
not however conclude that the sovereignty is always 
in those hands in which it ought to be. Force or 
fraud, have,, from the beginning of the world to the 
present day, been most successfully exerted in de- 
priving man of his natural rights. When this is the 
case — where by usurpation the power de facto is ih 
an absolute monarch, the sovereignty is indeed in 
his hands so long as his rule continues ; though be 
holds and exercises it not by right but by wrong. 
For as I have said elsewhere, Tuck. Com. Book 1, 
p. 4, in commenting on a criticism of Judge Tucker 
upon a remark of Mr. Blackstone, " It is of the es- 
sence of law to derive its force from a superior pow- 
er, for if there be a power actually superior to that 
which declares the law, it is no law to that superior. 
It is of no moment whether the power be dejure or 
not. If it be de facto, it possesses the power of 
enforcing obedience to its commands ; and in this 
sense, it is strictly true, that sovereignty and legis- 
lature are convertible terms. Thus the parliament 
and king of Great Britain de facto hold the suprenoe 
power in that kingdom, according to the principles 
of their government, though the power de jure re- 
sides in the people. So the Russian autocrat holds 
de facto the sovereign power, and his ukase is a law 
to his subjects whether he exercises this sovereign 
and legislative power de jure or not. It does not 
follow, that those who Rave right on their side must 
be supreme, but that nothing can give law, which 
is not supreme, seems incontrovertiblci" Nor are 
these views incompatible with the fact that'the acts 
of our legislative body are binding on the citizens. 
It binds them as individuals, although they form a 
competent part of that mass, in which the sovereigo- 
ty resides, and which is of course superior to the le- 
gislature itself. It binds them precisely on the same 
principle on which they would be bounds if the law 
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were enacted by the whole people in a primary as- 
sembly. Though forming a constituent part of that 
assembly, they w5uld be bound individually by any 
law which it shall enact : and the legislature being 
its agent, its servant, its locum tenens, the laws, which 
it declares, are but the act of the whole body, and 
are obligatory therefore upon every member which 
composes it. 

I cannot quit this subject, however, without again 
Adverting to the passages referred to in Blackstone, 
and remarking, that the great difference between 
the exercise of the supreme and altimate corrective 
power of the nation in the United States and Great 
B^itain^is, thai with us the alternation, amendment 
lM|d change of our constitution and forms of go* 
verament is mainly provided for by the fundamental 
law itself; whereas in Great Britain those grievances 
for which there is no stated remedy or express legal 
provision, are only to be redressed by revolution ; 
for they are to be left " to the prudence of the times 
.^o provide new remedies upon new emergencies,"' 
aad to exert those inherent , though latent powers of 
sacMy, which no climate, no time^ no eonetitidiont 
ne contract, can eyeb destroy or niMiiiisH." And 
herein, may be discerned the very great advantages 
of our 'System of written constitutions; since, un- 
der them, the most vital changes maj^be made when 
Mcessary, without any material agitation of the pe^ 
littcal bi^dy, whereas in England they can only \m 
effected amid the throes of a revolution. 



^ . 



"H 



LECTURE IV. 



THB GREAT OBJECTS OF GOYERNMENT AND POLITICAI. 

INSTITUTIONS. 



If I have been successful in establishing that tli9 
great object of the institutioti of society is the pto- 
motion of the secority, the happiness, and the pnMK 
perity of those who compose it, it would seem to M- 
low as a necessary consequence, that that is the best 
government, which is best calculated to promale 
these beneficent and salutary purposes. It unfortu^ 
nately happens, however, that mankind hate never 
been ofoneopinionon this important subject. Some 
are daezled by the splendors of monarchy, others by 
the pride and noble bearing (as it seems to them) 
of a haughty aristocracy, while others have been* 
enamour^ with the charms of democratical govern^ 
ment, in which the whole society exercise in person, 
the united powers of law makers, judges and ezece-^ 
tive. Monarchy, indeed, seems to have prevailed 
most universally, and the most powerful and vigoi^ 
ous understandings, and the most glowing and ner^ 
vous eloquence have been employedin sustaining lift 
supposed superiority above all other fbrms of go^ 
vernment. To it are attributed " unity of council^ 
activity, decision, secrecy, dispatch; the military 
strength and energy which result from these quafi-; 
ties ; the exclusion of popular and aristocratical con* 
tentions ; the preventing by a known rule of sue-, 
cession, of all competition for the supreme power, 
and thereby repressing the hopes, the iiftrigues, and 
the dangerous ambition of aspiring citizens." The 
beautiful yet extravagant eulogium of Mr.^ Burke oa 
the monarchial form of government are la the a)«« 
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Uiory 4f Rtt, aad the more tempered encomi 
Mr. filacfcstone on the British constitution i 
freshin your recollections. We shaHhereafl 
oocasion again to refer to these topics, and 
mine not only the justice of their encomiums, 
enquire also whether most that is valuable 
boasted British constitution, is not derived fr< 
large infusion of popular power, which the s 
of centuries has succeeded in introducing at 
into that complicated form of govermnent. 
sent, however, Ietit.be our business to come I 
distinct understanding sn the subject of t) 
motion of the general good, instead qf ini 
in mere generalities, which lead to no satis 
conclusion. 

1. And iirst let it be remarked, that as a 
constitute the society or body politic, are upot 
feet equality as to rights, so far as that equ 
unaffected by social institutions, and as all a: 
posed to have entered into society for the seci 
those rights, and the promotion of their ha[ 
and prosperity, each surrendering an equal i 
of the right of self government, and equal! 
mitting himself to the regulations which maybt 
it would seem to follow, as a necessary conseq 
that the great object of political institutions, 
be the good of the whoU, and not of apart t 
of the people. If so, it is equally clear, that tb 
ofoU should be equally secured by theconstitu 
form of government; " that no man or set c 
can be entitled to exclusive or separate eaioli 
or privileges ; and that government i@ or ough 
instituted, for the common benefit, protectic 
security of the people, nation or commii 
These are the sublime truths promulgated b 
bill- of rights, and which are sustained and en 
by a recurrence to the fundamental prin 
upon which alone legitimate governments cai 
birly rest. 



Fiom thifi view of ibe snl^t we mutt iafir 

in the eBtablishmeDt of the cooBtitutioD of • 
>, the greatett good of the great ma»t, and not 
{KHtest good of B favored elaaa, should be the 
rning principle. For if it were otherwise, we 
Id break in upon that equality of right), which 
[ready been shewn to b€ founded io/iiature, and 
tnpaired by association. God and nature ma:de 
)iial ; for according to the Mosaic account GoA 
i man in his own image, and all the descendants 
le first man are made so likewise .- so that there 

foundation in religion for the notion of ine- 
ty ; and as to nature, she so often makes the 

child vigorous in body, and enlightened in 
i, while the child of the noble is rickctty and a 
that it is really inconceivable how the notion of 
tural inequality of claaaea, ever should have 
] its way into human speculations. 

It may not be improper, however, here to 
1 against an error which may grow out of a mo- 
I form in which the principle just announced is 
times expressed. Thus we hear it occasionally 
rked that the great object of government is the 
est good of the greateat number. If by tins 
rely meant, that the general interests of society 
> be the objects of legislation, and not the inte- 
of particular classes, the position is in perfect 
rmity with the principle 1 have announced. 
r, as is much tobe feared, 1 Story's Com. 299y 
nderstood to mean, that a majority is entitled 
lislate for its own benefit, in utter disregard of 
Ights of the minority, then I think it may be 

affirmed to be an utter perversion of the le- 
ite principles of free government. For a mo* 
' may be nja^ion as well as a minority, and 

it is so, is the more dangerous. However 

the majority, if there is an invasion of the 
rights of the minority, it would lead to resis- 
and revolution, where Ibe strength is sufficient. 



uid- th^ wfOBgs -«e' noBienUMM taoa^ to | 
anch on appesl. For ioEitaBee : Id the state of 
^nia, 4be traB9-all«ghany cstiDtry is ia a min 
The cooBtry oo this side of that mouotain gi 
prepooderates in numbers, or at least in repret 
. tiofi. Yet who would say, that to reliere thena 
frooi the burden of taxation, they should throv 
whole charges.of the statQ upon their wetfern 
thren ? But this would be to consult the gre 
good of the greatest number; unless indeed 
said, as well it may, that in the long run, it v 
prove most mischievous even to themselves. S 
deed it would : precisely because it always mu 
mischievous, even to the actors in iniqaity tbemsf 
to set at naught the immutable principles of ji 
and of right ; to avail themselves of iheir powi 
oppress their brethren and to trample the rights 
minority under foot. Even handed justice wou 
8<HDe future day, return the contents of thepoisi 
chalice to their lips ; and the precedent which 
set, would sooner or later be brought to crush 1 
- by its weight. These important truths cannt 
too earnestly impressed, young gentlemen, and 
gorernment in which the democratical principle 
so decided a predominance aa in ours. It ii 
weak side of our noble institutions, and it there 
requires to be particularly guarded by the wise 
virtuous, and by all who love the principle of de 
cracy. There is indeed more reason for circ 
spection in this regard, if it be true as has been : 
by one of the most acute observers of the |Hei 
day that "no political form has hitherto been dii 
vered which is equally favorable to the prospe 
and the development of all the classed into wl 
•ecieiy is divided. T%eu claaaea continueto/e 
as it were, a certain number cf distinct nations 
ike tamB nation; and experience has shown tha 
is DO less dangerous to place the %te of these clu 
exchisiTaly ui the tnndi of uiy one of tfaoB, tj 
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it is to tnake olMe people the arbiter of the deMrby ef 
another. When the Mch alone govern, the interest 
of the poor is always endangered ; and when the 
poor make the laws, that of the nch incurs very se- 
rious risks. The advantage of democracy does not 
consist, iherefore, as has sometimes been asseHed,. 
in iavoiing the prosperity of all, but simpty contri- 
buting »to the well-being of the greatest possiUe 
number.' 

*' The men who are entrusted with the direction 
of public affairs in the United States, are frequently 
inferior, both in point of capacity and of morality, to 
those whom aristocratic institutions would raise*^o 
power. But their interest is identified and confound- 
ed with that of the majority of their fellow citizens. 
They may frequently be faithless, and frequently 
mistaken ; but they will never systematically adopt 
a line of conduct opposed to the will of the majori- 
ty; and it is impossible that they should give a 
dangerous and exclusive tendency to the govern- 
ment. 

^^The mal-ad ministration of a democratic magis- 
ti^te is a mere isolated fact, which only occurs dur- 
ing the- short period for which he is elected. Cor- 
^ruption and incapacity do not act as common inte-^ 
rests, which may connect men permanently with one 
another. -^ A corrupt or an incapable magistrate will 
not concert his measures with another magistrate, 
simply because that individual is as corrupt and as 
incapable as himself; and these two men will never 
unite their endeavors to promote the corruption and 
inaptitude of their remote posterity. The ambition 
and the manoeuvres of the one will serve, on -the con- 
trary, to unmask the other. The vices of a magis- 
trate, in democratic states, are usually peculiar to bis 
own person. 

'^ But under aristocratic governments puUic mco 
are swayed by tb^ interest of their order, which, if 
it ir sometiniesoonfounded with the interests of the 



mi^Mity, is very fmqitMitLy cfottaeC ftom 1 
Tns interest is the comioon and lasting bond v 
unites them together ;. it induces them to coal 
aad to combine their efforts in order to attain ai 
which does not always ensure the greatest hapf 
of the greatest number ; and it serves not oi 
connect the persons in authority, but to uatte 
to a considerable portion of the community, sii 
numerous body of citizens belongs to the arist 
cy, without being invested with official fund 
The aristocratic magistrate is therefore const 
supported by a portion of the community, as 
aa by the government of which he is a membe 

"The common purpose which connects the 
rest of the magistrates in aristocraciies, with th 
a portion of their cotemporaries, identifies it 
that ol faCure generations ; their influence beloi 
tke future as much as to the present. The a 
oratic magistrate is urged at the same time, toi 
the same point, by the passions of the commi 
by his own, and I may almost add, by those c 
posterity. Is it, then, wonderful that he doe 
resist such repealed impulses ? And indeed a 
cracies are-ofteu carried away by the spirit of 
order without being corrupted by it: and the 
consciously fashion society to their own ends 
prepare it for their own descendants. 

" The Knglish aristocracy is perhaps the most 
ral which ever existed, and no body of met 
«ver, uninterruptedly, furnished so many hone 
mnd enlightened individuals to the government 
country. It cannot, however, escape - observi 
that in the legislation of England the good o 
poor has been sacrificed to the advantage of tb« 
and the rights of the majority to the privileges ( 
few. The consequence is, that England, at th* 
Mot day, combines the extremes of fortune ii 
bosom of her society ; and her perils and cs 
ties are almost equal to her power and her ret 
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^*;lvi the Unified ERatett; 'wliere the poUieeAeeni' 
have no interests to prooiote qoniiected with Ihefir 
Cftste, the general and constant influence of the go** 
vernment is beneficial, although the individuals who 
conduct it are frequently unskilful and sometinies 
contemptible. There is indeed a secret tendency in' 
democratic institutions to render the exertions of the 
citizens silbservient to the prosperity of the commu- 
nity, notwithstanding their private vices and miS«* 
takes; whilst in aristocratic institutions there is a 
secret propensity, which, notwithstanding the talents 
and the virtue of those who conduct the government j. 
leads them to contribute to the evils which oppress 
their fellow-creatures. In aristocratic governmeiits 
public men may frequently do injuries which Ihey 
do not intend ; and in democratic states they pro- 
duce advantages which they Qever thought of." 

^^ I do not think," says the same writer,* '* that it 
is possible tocombine several principles in the same go- 
vernment, so as at the same time to maintain freedom, 
and really to oppose them to one another. The form ' 
of government which is usually termed mixed has al- 
ways appeared to me to be a mere chimera. Acourate-^ 
ly speaking there Is no such thing as a mixed govern- 
ment, (with the meaning usually given to that word^) 
because in all communities some one principle of ac- 
tion may be discovered, which preponderates over the 
others. England in the last century, which has been 
more especially cited as an example of this form of go- 
tsevnment, was in point of feet an essentially aristo- 
cratic state, although it comprised very powerftd ele- 
ments of democracy : for the laws and customs et 
the country were such, that the aristocracy could noi 
but preponderate in the end, and subject the dmc* 
tion of public aflbirs to its own will. The error 
arose from too much attention being paid to the ac- 
tual struggle which was going on between the noblea 

* Dtt Tocqueville, p. 24L 
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ud the people, without considering the probabli 
•ue of the contest, which was in reality the tm| 
tant point. When a community really has a mi 
government, that is to say, when it is equally c 
ded between two adverse principles, it must ei 
- pass through a revolution, or fall into complete 
solution. 

" I am therefore of opinion that some one k 
povrer must always be made to predominate ovei 
others ; but I think that liberty is endungered w 
this power is checked by no obstacles which i 
retard Its course, and force it to moderate its < 
Tehemence." 

If these speculations are correct, they furnish 
viously the strongest motive to every lover of 
democracy, for the cultivation of that spirit of 
tice, forbearance, and moderation on the part of 
majority, which, constitutes the most essential vi 
in all popular forms of government. "Virtue,": 
Montesquieu, ia the soul of a democracy ;" 
that virtue, which is, above all, required to upl 
a system, into which its principles are liberally i 
«ed, and to prevent its degenerating into an od 
tyranny, is moderation. For although I do no 
together despair with Mr. De Tocqueville, of 
possibility of presenting some check in the consl 
tion of the government to the unbridled career 
triumphant party, yet I am not insensible to the 
ficulty of providing a just counterpoise to that pc 
in the state, which, in the structure of the sysl 
is made to predominate. Thus in our instituti 
the principle is avowed, (though the state of 
litct does not correspond with it) that the majc 
roust rule : and how (o restrain that majority, wl 
in the exercise of its powers, from excesses desti 
live of the rights of the minority, is the great | 
blen> which, it would seen), is yet to be solved. 
it must be confessed, however painful and humi 
ling the ackaowladgment, tbat many recent oc( 
6* 
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rences abundantly demonstrate, that we have hith^ 
erto fallen far short of the great discovery . The sub- 
stitution of a representative body, for the great body 
of the people, has ever been looked upon by our 
sages as a certain security against the evils of popu^ 
lar excitement, and the excesses of a dominant par* 
ty over their prostrate adversaries. In theh delibe- 
rations were anticipated a calmness and moderation, 
a sense of justice and respect for right, which, it had 
been found by the experience of the ancient demo- 
cracies, were not to he expected in the heated and 
tumultuary meetings of an excited populace. Yet 
these expectations have not always been realized. 
In the political struggles which we have witnessed 
lor many years past, it has lamentably occurred, that 
as the contending parties have alternately predomi- 
nated, the eagerness of the strife, and the exulta- 
tions of victory have silenced the dictates of justice, 
and drowned the whispers of moderation. The 
successful party has swept from office, as with a b^*" 
som, the adherents of its adversaries ; and even onf 
the floor of the legislative assembly, the freedom of 
debate has been stifled on one side, bv the harsh and 
improper application of tBe previous question, and 
on the other, by the adoption of that unprecedented 
novelty in parliamentary proceedings, familiarly call- 
ed the one hour rule. 

Happily however for the nation, this arbitrary 
spirit has only manifested itself hitherto, on ques- 
tions of general politics, on which every section of 
the nation has happened to be divided. Its oppres- 
sion therefore has not been very sensibly felt, since 
in our government, so long as. the parties afe com- 
pletely commingled, the majority can never very se- 
riously tyrannize over their adversaries, without in- 
jury to themselves. But when upon any great ques- 
tion, such as that of abolition, or the tarifl*, the in- 
terests and feelings of difierent sections of the union 
^le found to be antagonizing, the ^ strongest appre- 



hensions ma/ itqII be enlertained of'the resnlt ; i 
less the majority, or at least a sufficient portion 
them be restrained from a violation of the rights 
property, or the great and vital interests of the . 
nority, by a due respect to what is demanded by j 
tice, dictated by moderation, or Buggested by ai^ 
lightened and generous forbearance. 

4. I proceed next to observe, that In pursuing 
oaiy legitimate object of government, to wit, 
geiteral welfare and happiness of the whole socu 
oilr course is to be directed by enlarged and tibi 
views of what the lasting inlereBl of theoommui 
requires, rather than by a confined and narrow atl 
tioR to the wants or the vexations of the mom* 
or the partial concerns of a particular branch of 
public prosperity. Unfortunately however, as I h 
already observed, mankind have never been of 
opinion, as to what was best calculated to adva 
the general good.. The largest portion of our t 
appear to have been dazcled, by the power and 
splendor which have attended monarchical mst 
tions, under the direction of distinguished monarc 
or they have been fascinated by the happiness 
quiet which has sometimes reigned under the bt 
ncent dominion of a " patriot king." They 
forget in the contemplation of the virtues ofa T 
or an Antontne, the fires of a Nero and the bl^ 
enesof aDomitian. They shudder at the horrors 
£(mc;t«rgerte,andare therefore ready to tlytotheo; 
site extreme — 'the sullen stillness of despotic poi 
Th4V look upon the wealth and grandeur of the at 
the power of its armies, the triumphs of its nai 
the magnificence of its architecture, and the rel 
ments of its literature, until they are iucapabi 
perceiving the wretchedness and penury which 
often follow in their train. They lose their recol 
tion of gr,eat objects of society, or delude themse 
with the b'elief, that the true mode of attaining tti 
is to make the nation great. They are insensib 



► 



> 



60 

the sad truths conveyed in the beautrful Ituigoage ^( 

the moralizing poett 

111 fares the land to hastening ills a prey, 
Where wealth accumulates and men decay ; 
Princes and lords may flourish or may fade, 
A breath can make them as a breath has made, 
But a bold peasantry their country's pride, 
When once destroyed can never be supplied. 

We shall have occasion hereafter, if tikne permits, 
to examine the pretensions of monarchical institUf 
tions to the admiration and love of mankind. At 
present we have only to advert to the fact, that that 
form of government has won largely upon the re* 
spect and affections of most nations of the world, 
both ancient and modern, in order to maintain the 
assertion, that societies have widely differed as to 
the principal aim of government, and the best mode 
of attaining it. For while some are advocates for 
monarchy and its attendant greatness, others have 
preferred an aristocracy and some among the an-> 
cients, and ourselves among the moderns., decide in 
favor of the republican forms of government. Tlie 
friends of aristocracy have always sustained it, upon 
the supposition that it secured superior wisdom and 
more elevation of character ; while the republican, 
looking to the happiness of the whole as the main 
end of political institutions, is content to surrender 
some splendor and magnificence for the blessings of 
freedom. He takes the chance of the wisdom of « 
representation by election, in lieu of hereditary suc- 
cession ; and of securing the devotion - of the law- 
giver to the general interest, by frequent elections, 
instead of trusting it to a body of nobles, whose 
power is independent of the people, while their in- 
terests are most usually adverse and conflicting. 

With these different views prevailing in the world, 
let ns endeavor on our part to discover, what 
ought to be the primary objects of political insti* 
tutions. When we have agreed upon these, we shall 
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bft tbe b»U«r«nBt)ledtocoBdactUieeDqBir]ru 
form of gOverAmeot best adapted to attaia i 
and tbu8 we Ghalt be brought to a coasiderat 
the three principal forms, and of the mixed gi 
menu which have been created by compou 
them. 

Tbe primary object of all associations or co 
nitifls of men, is, the protection and defence ol 
persons and their rights, from all aggression, 
aggression may either be from witmn or wit 
from withitkwlien our individual rights are ai 
by other members of the same society ; and 
without, when another nation or society attaci 
own, and violates its rights and threatens its i 
gation. However admirably a government ni 
otherwise constituted, however perfectly its Taw 
be calculated to protect the rights and liberties 
people against each other, and to promote the 
leroal prosperity and happiness, it availeth no 
if it is unable to protect itself against a fi 
power. The lust of dominion is too deeply t 
io the human heart, to permit any nation Ic 
maintain her independence, unless she has the 
tyio defend herself, or can call around her thi 
lection of other nations against an invader, 
first and most important end of every goven 
therefore, is the capacity of self-defence ; and 
things being Mqital, that would be tbe best, ' 
is best adapted -to secure that indispensable o 

How to the capacity of self-defence there ar 
oy things essential. There must be adequate 
swal power or military strength, and of ooui 
adequate population. There must be ade 
wealth'to meet the wasteful expenditures of w 
provide and sustain the necessary troops ai 
equip for sea the navies which are necessary ir 
tilities between maritime slates; and lastly, 
must be among the people energy and courage : 
fi^ } fortitude and generous tubraissioa to a 
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ces, a devoted love of coutitry, and a ftltong ati4 
abiding attachment to its institutions, and its tews. 

If these be essentials to the defence of nations, it 
will easily be perceived that without foreign aid, a- 
diminutive state would be a prey to every invader^ 
And hence it is clear, that pure democracies, which 
must be confined to narrow limits, can never be well 
calculated to attain this first and most essential end 
of government. Tbey can never have the strength 
to sustain themselves, except by the aid of others on 
whom at length they will become dependent. To 
give sufficient power for self-defence therefore, there 
must be a territory extensive enough to furnish ade- 
quate population. This may indeed be* less, where 
a country is impracticable, as among the Swiss^^ 
whose lofty mountains are in no small degree the 
barriers of their liberty. Moreover, it sometimes 
happens, that small states are protected by their jn<* 
significance^ and by a poverty which offers no temp- 
tatiotis to the rapacity of an invader. St. Marino 
in her lofty aiery, may remain for ages more, as safe 
as she has hitherto been from cupidity and ambition. 
She is defended by her poverty, even better than br 
her inaccessible cliffs — ^those lofty battlements, which 
nature herself has thrown around her diminutive 
territory. 

But population alone will not suflice. Wealthy 
the sinews of war, must also etbound, to sustain the 
charges of war, and to keep on foot suflleient armies 
to meet the exigencies of the state. This, like a 
powerful population, can rarely be acquired in a very 
limited territory, though it is true commercial cities 
sustained by peculiar advantages have been occa- 
sionally seen, in the history of the world, to attain 
to a pitch of wealth and power, sufficient to en-* 
able them to' spread their conquester over distant 
lands. Still however, it is obvious, that a country 
of some extent is necessary, to; secure the means of 
successful defence to any state, and that therefore a 
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pure dcmocrecj, whtcfa requireH the peiiOMt. 

■dunce of evei7 citizep in an assembly of lli« ] 
is altogether- incompatible with its safety anc 
peDdence. Some instances indeed may be c: 
democrBcies which flourished for a eeason, 
wilL hereafter be seen, that no conclusion < 
drawn from tberr history in conflict whh th 
tions I have laid down. 

If indeed there can be any thing, which ca 
ply the deficiency of abundant resources an< 
erful population in a democracy, it is the poss 
in its highest degree of excellence, of the th 

, quisite to which I have alluded. I speak ol 
otic feeling, and a devoted attachment to the i 
tions of our country. These flourish with g 

- vigor in governments of the people. Thesla 
despot, foHow8 a master to the field ; the cit 

. a republic fights for himself. Every blow sin 
the former, but rivets his chains ; every blow 

-latter is for his altars and fireside. Death 

. down bolh-<— yet how different their fates '. 

He Mrikes the poor peatani, wbo tell* io ibe dai 
■ ■ NorlenTes e'cD ibewrpckof a Dame: 

He stri.bes ihe tKild patriot '. A glorioQS mark '. 
He faJls in the blaze or his fame ! 
"It must be acknowledged," says a writer 
means enamored of pure democracy, " that 
example of a government that has a large n 
of democratical power, exhibits something 
view which is amiable, noble, and I had almo 
divine." It exhibits man erect, self-govern^ 
petident ! It exhibits the citizen strenuous in 
cil, and intrepid in the field ; bold and fear 
maintaining the liberties of the state against < 
tic faction, and ever ready lo pour out his bl< 
d^ending his country against foreign aggr 
Finally, it exhibits him returning with laurels 
umpb from the combat ; or stretched upon tl 
tlc.grwfld like the brave Lochiel,^ 
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'* WHb fah baek'to the fivid and bis f«et to ike IIeh? !" 

3. The next great -end of government is internal 
prosperity. It would extend these lectures far be- 
yond the limits prescribed, were I to undertake to 
enlarge upon this fruitful topic. I /must content my- 
self therefore here, with a brief allusion to some of 
the most essential constituents of the prosperity of 
a people, in their internal concerns. 

And foremost in the catalogue is the prevalence 
of peace, quiet, good order, justice, obedience to th^ 
laws, and the faithful discharge of every public du- 
ty. In vain have we entered into society, in vain 
have we sought protection from the dangers of a 
state of nature, if by the transition we are plunged 
at once into civil war and bloodshed, and if our per- 
sons, our lives, and our property, are exposed to the 
dangers of mobocracy on the one hand, or the con- 
tention of domestic factions, or pretenders to a crown 
upon the other. The mce^of man, alone, impel him 
to delight in broil and bloodshed. The virtuous 
man loves peace ! Hobbes may have truly described 
the tendency of many to war. But yet he draws 
his portrait from the fiend-like portion of our race. 
The mass of mankind have no such propensities* 
To them, the great object of desire, is the permis- 
sion to pursue their own happiness in their own 
way ; to enjoy the fruits of their labor in peace, and 
to " sit beneath their own vine and fig-tree where 
there is none to make them afraid." They may be 
misled by the ambitious, or roused to civil commo- 
tion by the arts of a demagogue, but the sound of 
the clarion never yet brought happiness to- the 
hoiAestead of the husbandman, or the cottager's 
fireside. 

It can indeed require no train of reasoning, nor 
parade of historical examples to prove, how fiaital tp 
every interest of society are the wars of domestic 
factions, and the bloody struggles of contending as- 
pirants for the sceptre. * These are among the nts- . 
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chiefs of monarchy. The wars of the [ 
York and Lancaster desolated England, 
than three-fourths of a century, and the sc 
revolutionary France, have flowed with the 
her people whatever may have been the fa 
has prevailed. But it is not to excesses of 
mous description that grow out of contt 
crown that we alone must look. There 
outrages of minor character, but still of gr 
mity which too often occur in republican si 
government must check, or it fails in the 
Jectsof its Institution. I mean the excesst 
less mobs, the setting at naught the laws 
the trampling upon the righu both of pers< 
property, the destroying with vandal fury 
sessions of unoffending citizens, or taking 
into their own hands and punishing with 
wretched objects of their vengeance. N 
if the laws of the land are not respected, il 
left unpunished, if even the judicial tribuni 
their attempts to bring offenders to justice, 
vious that there is something rotten in th 
The government is radically defective in j 
in energy, or in wisdom, where evils such 
prevail; and men will, sooner or later, fly 
stronger power which can restrain the I 
bring offenders against the law to condigr 
ment. 

Besides these great and important conce 
ever, it inust be our object in selecting thi 
ment to which we are about to commit oi 
ness and safety, to look to its capacity and : 
altion to encourage the growth of populf 
acquisition of the means of sustenance anc 
by the great mass of the people, the impro^ 
all classes of society by education,'and th< 
prevaFence of an enlightened and pure moral 
to this the protection of person and prop< 
the wrongs of individuals, or the public, 
7 
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from the oppression of public officers, or the bur- 
dens of unnecessary exactions, and freedom of ac" 
tion in all things in which the exigencies of society 
do not call for restraint, and we shall have little rea- 
son to complain of the wisdom of our choice, if we 
shall have embarked our happiness and liberties, in 
a government which is capable of securing so large 
a portion of good, in a state of being to which un* 
mingled happiness and prosperity is denied. . 

I shall conclude my remarks upon these topics by 
observing that in selecting the form of our institu< 
lions, we should look not to the securing of a par- 
ticular object, or remedying a particular evil only, 
but to the combining the principles of the several 
forms of government in such degrees, as to secure 
to society the greatest practicable good upon the 
iohole, though we must of necessity fall short of that 
perfection, which is confessedly unattainable in hu- 
man concerns. Moreover by parity of reason, when 
we have once settled down upon our system, we 
should not too hastily change what may occgtsion" 
ally disappoint our expectations; nor should we 
indulge that fretful impatience which would over- 
throw what has once been established, because we 
occasionally meet with unpleasant ingredients in our 
cup. We must learn to be contented though not 
supine ; and though it is our duty to correct the 
evils of a system which oppresses us, we should al- 
ways bear in mind, that change is not of necessity 
for the better ; and that perpetual change is among 
the most fearful.evils in the aflairs of a people. 

The author already so frequently quoted, although 
he very vehemently cpntroverts the notion of a so- 
cial compact, admits nevertheless the existence of 
the right of resistance and change, on the part of 
the people, whenever the interests of society require 
it, and the grievances of the people are greater than 
the probable mischiefs of revolution. As there i» 
much good sense in many of his remarks, I beg 
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leave to present them to f on here, (though in ( 
so, I am deviating from the particular matter it 
cuasion.) I give them in hia own plain yet 
and forcible language. He has been speakii 
the right of resistance and proceeds : 

"This principle being admitted, the justl< 
every particular case of resistance, is reduced 
computation of the quantity of the danger 
grievance on the one side, and of the probability 
expense of redressing it on the other. 

" But who shall judge of this ? We an: 
"Every man for himself," In corttentions bet 
the sovereign and the subject, the parties ack 
ledge no common arbitrator; and it would b( 
surd to refer the decision to those whose con 
haa provoked the question, and whose own intt 
authority, and fctte, are immediately concerned 
The danger of error and abuse, is no objecUa 
the rule' of expediency, because every other ru 
liable to the same or greater ; and every rule 
can be propounded upon the subject (like all 
which appeal to, or binds the conscience) mu 
the application depend upon private judgment 
may be observed, however, that it ought equal 
be accounted the exercise of a man's private j 
ment, whether he be determined by reasonings 
conclusions of his own, or submit to be direclei 
the advice of others, provided if he be free to ch 
bis guide." 

On the subject of public expediency it maybi 
aefved that, " 1. It may be as much a duty, at 
time, to resist government, as it is at anothe 
obey it — to wit, whenever more advantage wi! 
our opinion, accrue to the community from resists 
than mischief." This must, however, be glari 
obvious. 

" II, The lawfulness of resistance, or the lav 
ness of a revolt, docs not depend alone upon 
grievance which is sustained or feared, but also 
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on the probable expense and event of the contest. 
They, who concerted the revolution in England were 
justifiable in their counsels, because from the appa- 
rent disposition of the nation^ and the strength and 
character of the parties engaged, the measure was 
likely to be brought about with little mischief or 
bloodshed ;* whereas, it might have been a question 
with many friends of their country, whether the in- 
juries then endured and threatened, would have au- 
thorized the renewal of a doubtful civil war. 

** IV. Not every invasion of ihe subject's rights, 
or liberty, or of the constitution ; not every breach 
of promise, or of oath ; not every stretch of preroga- 
tive, abuse of power, or neglect of duty by the chief 
magistrate, or by the whole or any branch of the le- 
gislative body, justifies resistance, unless these crimes 
draw after them public consequences of suiUcient 
magnitude to outweigh the evils of civil disturbance. 
Nevertheless, every violation of the constitution, 
ought to be watched with jealousy, and resented as 
such, beyond what the quantity of estimable damage 
would require or warrant ; because a known and 
settled usage of governing affords the only security 
against the enormities of uncontrolled dominion, and 
because this security is weakened by every encroach- 
ment which is made without opposition, or opposed 
without efiect. 

*' V. No usage, law^ or authority whatever, is so 
binding that it need or ought to be continued, when 
it may be changed with advantage to the commuYii- 
ty. The family of the prince, the order of succes- 
sion, the prerogative of the crown, the form and 
parts of the legislature, together with the respective 
powers, office, duration, and mutual dependency of 
the several parts, are all only so many laws, mutable 
like other laws, whenever expediency requires, either 
by the ordinary act of the legislature, or, if the oc-^ 
cqsion deserve it, by the interposition of the people, 

* So of our own revolution. 
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TboM pcunti mte wont to be spproached with i 
of «v« ; thtj are represented to the mind as 
cipjes of the constitution settled by our anct 
aod, being settled, to be no more conimitted 
novation or debate ; as foundations never 
stirred ; as the terms and conditions of the 
compact, to which every citizen of the state hi 
gaged his fidelity, by virtue of a promise, whi 
cqnnot now recalL Such reasons have no pie 
our system ; to us, if there be any good reasi 
treating these with more deference and respec 
other laws, it is, either the advantage of the p 
coDEtitution of government (which reason mi 
of different force in difTerent countries,) or b( 
in all countries, it is of importance, that the 
and usage of governing be acknowledged and i 
stood, as well by the governors as the governe< 
because the seldomer it is changed, the mor< 
fectly it will be known by both sides." 



LECTURE V. 



ON OOVEBNUENT. 



Political writers seem generally to have a 
that the several simple forms of government n 
reduced to three; viz: monarchy, aristocrat 
democracy. The monarchical, is that in whi 
administration of affairs is vested in a single pi 
the aristocrat! cal, where the public authority 
the hands of a distinct clasij of citizens, arret 
lo themselves peculiar privileges ; and the der 
tical, where ail power is exercised by the p 
7* 
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These three may be f ariouslj combined and then tftej 
are called mixed governmieDts. In all, howerer, 
whether simple or mixed, the same powers are- 
vested, in some form or other, since they all exer* 
cise the powers of sovereignty, and* those powers 
must in every state be the same. It may be well 
therefore, to analyze, in the first place, the cbarac- 
ter of the sovereignty, before we etitei* upon the 
consideration of the distribution of its authority. 

I have remarked heretofore, that the very exis- 
tence and organization of society, implies the esta- 
blishment of rules for its government ; of regula- 
tions for the ascertainment and protection of the 
rights of all, and the enaction of penalties against 
the violators of persons or of property. These ruleisr 
and regulations are laws, and the power that makes 
them, exercises de facto the supreme power, and 
constitutes the legislature. But when laws have 
been made there must be somewhere vested the 
power of carrying them into execution. This pow- 
er is clearly distinct from the legislative, and is call- 
ed the executive. It consists in nothing more than 
in giving effect to what a superior power has com- 
manded. As, if the law denounces death against the 
murderer, the duty of enforcing that law by the con* 
dign punishment of the offender, devolves upon the 
executive, or on some of those numerous officers 
who together constitute that branch of political pow- 
er. But though the punishment of the guilty de-^ 
volves upon the executive, the CLSC&rtainment of his 
guilt, belongs to an entirely different branch of the 
sovereign authority, and this branch ts the judiciary. 
For the power of judging, constitutes no pfert either of 
legislative or executive authority. It is a separate 
and distinct attribute, and in wise governments en- 
trusted to different hands. Thus the legislature 
makes the lawj the executive institutes its prosecu- 
tions against the infractors, the judiciary decides on 
their guilt, and pronounces judgment, and the execi»- 
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live then again stepa iR, andcarriesthat judg 
into execution. 

Such ia a true and simple analysis of the pc 
of government, and one would at first suppose, 
there was little difficulty in constFUcting a mac 
which would be perfectly adequate to e^ect its 
and obvious purposes. Unhappily for mankind, 
ever, in all time, the science of government has 
ved to be the most complicated and difficult ; 
the ambitious and designing have too generallj 
ceeded in perverting, to the oppression and wr 
edness of the people, what was in its very origi 
signed for their happiness and comfort. These 
ehievous effects, have sometimes resulted from I 
and sometimes from the arts of aspiring men, bi 
whatever means they have been brought about, 
have generally been attended either by the imp 
union, of all or most of the powers of governmc 
the same hands; or by vesting the greatandimpc 
law making power, in a single individual, or a 
leged class. The mischiefs of this latter arr 
ment will be the subject of remark hereafter, 
present it is proper to point to some of the 
which always flow from blending the various p< 
of the government in the same hands. 

It is safliciently obvious, that where all the 
powers of government, ar« united in one man, 
Turkey, the most ruthless tyranny must be the 

, sequence. If the monarch first makes the law. 
judges of the infraction and concludes by infJi 
the bowstring or the knout, no man can be safe 
his oppression, or find security but in his clem 
He may enjoy immunity indeed under a Tilu 
what may be his destiny under his immediat< 
cessor, Domitian ? A tyrant invested with all 
er would enact tyrannical laws, and of course ^ 
eiecQte them in a tyrannical manner. And 
would possess the power of judging also, lift 

. liberty would be altogether exposed to his iarb 
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control. Thei^ ia an end of all security, if the 
same man, or even the same body of men, whether 
princes, nobles, or peoj^, exercise all these powers ; 
— 4hat of enacting^ the laws-^of judging of their in- 
fraction, and of executing their own judgments. 

It has been said ^' that most kii^doms of Europe 
enjoy some moderation in their government, because 
the prince, though he is invested with the power of 
making and executing the law, leaves the power of 
judging to his subjects. But in Turkey where the 
three powers are united in the Sultan's person, the 
subject groans under the weight of a most frightful 
oppression. So in the miscalled republics of Italy, 
these three powers are united, and there is less lib- 
erty than in the monarchies themselves. Witness 
the state inquisitors in the palmiest days of Vepice, 
and the lion's mouth into which the basest inform- 
ers, with vengeful spirit, secretly threw their written 
accusations. When the satne body of magistrates 
are possessed, as judges and executors of the laws, of 
the whole power they have given themselves in quality 
of legislators, tyranny ^od misrule closely follow. 1 
Adams, 154. They may plunder the. state by legisla- 
ting away its possessions to themselves; they may 
plunder individuals by partial and gppref sive legisla- 
tion in their own favor ; and then as judges they may 
declare their legislation valid, and ruin the citizen by 
their corrupt decrees. The current of power, thus 
concentrated, sweeps all before it, and public and 
private rights find one common ruin, in the gulf of 
despotic rule. How wretched the subject in such a 
state ! How different, where the legislative hand is 
restrained by the consciousness, that the law which 
it creates, is to be enforced by another, and may 
fall, if oppressive, with fatal effect upon the guilty 
heads of those who made it. 

In relation to the separation of the judiciary from 
the other twp branches of government, Mr. Paley 
remarks with his usual force : ^' Let. us suppose that ^ 
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the eourU made their own laws, or that the kii 
parliament tried and decided causes instead 
courts ; it is evident, in the first place, that tl 
cisions of such a judicature would be so many 
and, in the second place, that, when the parti< 
the interests to be EiHected by the law were k 
the inclinations of the law-makers would inei 
attach on one side or the other; and that, 
there was neither any fixed rules to regulate 
determinations, nor any superior power to c 
their proceedings, these inclinations would in 
with the integrity of public justice. The i 
quenceof which must be, that the subjects o 
a constitution would live either without anycp 
laws, that is, without any known pre-estab 
rules of ac^udication whatever ; or, under laws 
for particular cases aiid particular persons, an 
taking of the contradictions and iniquity of th 
tiv^s, to which they owed their origin. 

" Which dangers, by the division of the legi: 
and judicial functioni, are in this country eftec 
provided against. Parliament knows not th< 
viduals upon whom its acts will operate; it h 
cases or parties before it ; no private designs to : 
consequently, its resolutions will be suggested 
consideration of universal effects and tende 
which always produces impartial, and commor 
vantageous regulations. When laws are 
courts of justice, whatever be the disposition 
judges, must abide by them ; for th« legislati 
ing necessarily the supreme power of the stai 
judicial and every other power is accounta 
that ; and it cannot be doubted, but that the pe 
who possess the sovereign authority of govern 
will be tenacious of the laws which they them 
prescribe, and sufficiently jealous of the as 
tion of dispensing and legislative powers b 
others. 

" This fundamental rule of civil jurisprudei 
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violated in the case of acts of attainder or confisca- 
tion, in bills of pains and penalties,, and in all ex 
post facto laws whatever, in which parliament ex- 
ercises the double office of legislator and jddge. 
And whoever either understands the value of th« 
rule itself, or collects the history of those instances 
in which it has been invaded, will be induced, I be- 
lieve, to acknowledge, that it had been wiser and 
safer never to have departed froni it. He will con- 
fess at least, that nothing but the most manifest and 
immediate peril of the commonwealth will justify a 
repetition of these dangerous examples. If the 
laws in being do not punish an offender, let him go 
unpunished ; let the legislature, admonished of the 
defect of the laws, provide against the commission 
of future crimes of the same sort. The escape of 
one delinquent can never produce so much harm to 
the community, as may arise from the infraction of a 
rule, upon which the purity of public justicCj and 
the existence of civil liberty essentially depenrf." 
See also Jefferson's Notes, the Letters of the Fede- 
ralist, and Tucker's Blackstone, on this interesting 
topic. 

Nor does the separation of the judiciary from the 
other two branches of the government do much more 
to afford security to personal liberty and to pro- 
perty ^ where the legislative and executive are uni- 
ted in the same hands. What security can there be 
against tfie encroachment and the tyranny of an ex- 
ecutive, which is its own lawgiver ? What hope of 
limits upon its power to be imposed by itself? What 
prospect of relief from the tyranny of the throne, 
when the throne itself is the legislative body, from 
which we ask a redress of our grievances ? The no- 
tion is fallacious ! Tn such a government the only 
reliance is on the sense of justice, and the clemency 
of the monarch. If he is a brute, there is nothing 
lefl but resistance or despair. 

Nor is it in monarchies or aristocracies alone, that 
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tlys meretricious union of the powers of gove 
is fruitful of mischief. Whatever the form 
vernment, the union brings forth evil. If tl 
lative power is vested in the executive ma; 
the case is presented which we have just be 
sidering. It on ihe olher hand the execufivi 
is intrusted to the legislature, in whole or 
the mischief is corresponding. The eieci 
the laws being too much dependent upon lh( 
a many lieaded body, all the evils of vacillatin 
cils, of tardiness, indecision, and inefficiency 
felt, while occasionally, Ihe legislative body 
tempted into extravagance, which may ult 
lead to usurpation on the one hand, or ren 
the other, revolution a virtue. 

" If the executive power," says Mr. Adam 
face, page 13) "or any considerable part > 
left in the hands of an aristocraticat or demo 
assembly, it will corrupt the legislature as na 
as rust corrupts iron, or as arsenic poisons 
man body ; and when the legislature is cor 
the people are undone." See also 3 Adar 
to 425. 

" Whenever," says Mr, Blackstone, "the i 
making and enforcing the laws are united to 
there can be no pubhc liberty ;" '"but where 
gislative and executive authority are in • 
hands, the former will take care not to entt 
latter with so large a power, as may tend to tl 
version of its own independence and therei 
the liberty of the subject." There is some s 
for good laws, when they may be brought I 
upon those wliomade them. But if those wh 
them, have the power to execute them, they 
too Boon tempted to execute them upon other 
and not upon themselves. There may be som 
of resistance to executive oppression, when tl 
making power and the executive are distinct, 
former will be the champion of the people, i 
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a tyranny which, if not arrested, may reach them' 
selves. But if the legislature, are executive also, 
all hope of relief from them is vain^ A parliament 
may readily refuse a standing army to a king, from 
jealousy of his power. What parliament would be 
restrained from raising an army from jealousy of 
their own ? A parliament may insist, against the 
crown, on frequent elections. How long before they 
would be tempted to extend the tenure of their office, 
instead of curtailing it, if they had themselves 
alone to fear ? Where the powers are distinct, the 
legislative may not only be a check to the execu- 
tive, but the latter also may be an efficient check 
to the usurpations of the former. The execu- 
tive may veto an oppressive law of parliament, 
but who will look to parliament to veto its own law ? 
The executive may give the alarm of legislative usur- 
pation, but when would the legislature raise the cry 
against themselves ? * 

There can be little doubt that these and suchlike 
weighty considerations together with the opinions of 
the most distinguished authors have given rise to the 
provision which is to be foiind in the constitution of 
the state of Virginia. It has in that instrument been 
well and distinctly declared, " that the legislative, 
executive, and judiciary departments, shall be kept 
separate and distinct ; so that neither exercise the 
powers belonging to the other." Well it would have 
been, if in practice the framers of our state consti- 
tution, had but adhered to the great principle which 
they so strongly maintained in theory. But in the 
survey we propose of that instrument, we shall too 
often have occasion to observe, how large a portion of 
the powers of the government are swallowed up in 
the legislative vortex. 

Having thus established, I trust, the importance 
of keeping separate the three great powers of go- 
vernment, we proceed next to consider in whom it 
would be most expedient that they should respective- 



lybe vested. Let us begin with the legislature 
making power, both because it is supreme di 
W long as it continues to ejiercise its functio 
because its proper adjustment, very materia 
indeed decidedly, influences the general chan 
the institutions of a state. 

Now, as every workman who is called upoi 
vise the plan of his machine for accomplistiinj 
licular object, first sets himself to deliberate i 
purpose, so let us, in considering the best cc 
tion of a legislative body, keep steadfastly 
the great object of promoting the security 
flUite, ^nd the happinessand welfare of the 
And here it is obvious that two things are ei 
good intentions and adequate ability. For 
ability in the world will be of less, importanc 
that the rulers be inspired by a love of counir 
will prompt to zeal for 4he public good ; — i 
and disinterestedness, which is ready to sacrifi 
for the state, and a stern integrity which is 
temptation, and sets at defiance the lures o: 
tion, the seductions of wealth, the follies o 
and the splendors of a court. On the othei 
these elevated virtues will not avail to seci 
happiness and prosperity of the state, witho 
dom in council and sagacity in the conduci 
taurs. Inttlligence and public virtue are it; 
the tioo great objects of attainment in the co 
tion of. this branch of a governmmt, and thi 
desideratum is to discover, by what systei 
; are most likely to be secured. Moreover, i 
^>od intentions, the mass of mankind ma; 
succeed in the attainment of praiseworthy en 
as with bad intentions, wisdom and sagacity ' 
(nalce matters worse, it would seem to folio 
OUT first object should be the Infusion, into th 
l^t exercisea the supreme power, of the £ 
•ttaihable dw^e of pvibUc apirii or public 
Jf :this be bo, it is not difficult to ahew^ that U 
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government there should be a large infusion ot the 
denfiocratic principle. For nothing is more clear 
than that the great body of the people, taken en 
inasse, can have no other object than the prosperity 
and happiniess df their common country. They may 
err as to the means of attaining it, but they can 
have ho other \vish but for its weli*doing. if^ pros- 
perity is their prosperity ; its happiness their hap- 
piness ; its subjugation and its misery emphatically 
also theirs. Individuals in office, indeed, and indi- 
viduals seeking office, popular generals and populai^ 
orators, flatterers and sycophants, the coutters of 
popularity, and political partizans, all ha\e their pri- 
vate and selfish views. Their own elevation, their 
own wealth, their own aggrandizement, are the base 
hiotives which actuate them. But, for <me of these, 
there are hundreds of the honest yeomanry of the 
country, whose thoughts are never raised to office or 
to power ; whose fields and whose firesides are the 
theatre of their action ; who have nothing to ask 
and nothing to hope at the hand of the public but 
wholesome laws, protection and security ; — freedom 
from public bUrdetis ; the blessings of peace, and 
exemption from the ills of war and devastation, the 
accursed fruits of mad ambition. These have but 
«ne sentiment in delation to their country, a sincere 
desire for its prosperity and happiness. They ihay 
be, and often are indeed, misled by demagogues, 
who breathe the pestilential breath of party into 
their honest bosoms, and pervert their virtuous feel- 
ings from their proper aim. Yet still that aim|^ 
good. Even Mr. Blackstohe, (1 Vol. 49) with aU 
his predilections for monarchical institutions, pays a 
just tribute to the good intentions of the people, 
and estimates, as of no little value, the democratlcal 
ingredients in the British colistittition. ''In a de- 
mocracy," says he, " wherd the right of making lawi 
resides in the people at large, public virtue or good- 
ness of intentions is more likely to be found iba» 
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•ither of the -other qualities of goTerameDt. 
lar assemblies are frequently foolish in their < 
T^ncc, and weak in their execution ; but gen 
tiuan to do the, thing that is right andjtti 
have always a degree of patriotism or pubt 
tit." " Democracies," he adds, " are therefo 
calculated to direct the end of the laws ;" i 
afterwards, in speaking of the happy struct 
the British government, takes occasion to i 
ippon " the House of Commons, as freely cho 
the people from among themselves, and as n 
that braoch of the legislature a kind of dei 
cy." p. 50- 

Archdeacon Paley, too, in commenting < 
comparative advantages of the diflerent Ibi 
government, has the candor to acknowledge, 
those of a republic are liberty, or exemptior 
aeedless restrictions ; equal taws ; regulations 
ed to the wants and circumstances of. the p 
public spirit ; frugality; averscness to war; t 
portunitieswhich democratic assemblies afford 1 
of every description of producing their abiliti 
counsels to public observalion, and the e: 
thereby and catling forth to the service of th( 
tnonwealth the faculties of its best citizens." 

To these unbiassed testimonials, of two 
most zealous and distinguished admirers of ri 
chicaj government, let me refer the student 
just reflections of the distinguished Frencbn 
often quoted. See De Tocqueville, 218 t< 
In concluding his very striking remarks, he obs 

"In the United States, where the publico 
kave no interests to promote connected will 
caste, the general and constant influence of tl 
Ternment is beneficial, although Ihe individua 
conduct it are frequently unskilful and som< 
contemptible. There is indeed a secret tende 
democratic institutions to ren(ler the exertions 
citiaeiis subservient to the prosperity of the co 
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iiiij, notwithstanding; their prmte vices and roii-» 
taikes ; whilst in aristocratic institations there is i^ 
secret propensity, which, notwithstanding the talenttf 
and the virtue of those who conduct the goyernment, 
I leads them to contribute to the evils which oppress 
their fellow-creatures. In aristocratic governments^ 
public men may frequently do injuries which thejf' 
do not intend ; and in democratic states they pro* 
f duce advantages which they never thought of" 

It would be fortunate for mankind, if these great 
advantages were not in a great degree counterboi- 
i lanced by correspondent defects. These will be 
fairly presented, when we come to consider, more 
distinctly, the several forms of government, with 
their comparative merits. It is only necessary here 
to remark, that having found in the government of 
the people the principle of public virtue, we are iliext 
to see, by what means that intelligence, deIiberatioi> 
I and wisdom in the councils of the nation are to be 

" secured, without which the great ends of social in- 

stitutions can never be efTectually attained. It i# 
lamentably true, that these are too often wanting in 
. governments of the people. In pure democracfes, 

' where the assembled nation meet together to delibe- 

rate on public affairs, (as was the case in Athehs,) 
. the very character of the assembly excludes every 

r idea of calm and deliberate reflection. The dissen- 

tions, the tumults, and the disorder which prevail in 
large asse mblies, are familiar to all ; the faction* 
I vhich agitate and control them arising from the at- 

tempts of the leading citizens to possess themselves 
of power is attested by every page in the his- 
k tory of the Grecian republics; the clamor and con- 

' fusion of deciding questions by the vote of a multi- 

tude, and the angry passions which lead to blood- 
shed and broil, as the ultimate result of the public 
councils, all sufficiently evince, how totally inade- 
quate a pure democracy is to produce that wisdotn 
and intelligence in the management of afiairs, which 
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is-einential to a nstion's liberty, pFo^perityj and I 
pinesB. 

On the other hand, what has been alri 
anid abundantly shews the danger of vesting 
law-making power in the hands of the prince: 
Uie Kcecftiion of the laws being intrusted to Ilin 
is obvious that there can be no safety for the pe< 
when the power shall devolve upon a tyrant, 
best security which man can have against opprei 
laws, is their bearing upon the lawgiver as we 
upon the people. But if the prince has the p< 
to make law, he will take care to exempt hit 
from those which are onerous and oppressive ; 
the history of the world, and the character oi 
human heart both conspire to shew, that when 
is the case, the only barrier against oppression i 
ken away. The subject will be ground into < 
when the master does not share in his sutTerings 
'Absolute monarchy then, is utterly destilul 
the first great requisite in social institutions, 
monarch has no common feeling or common int 
with his slaves. He legislates for his own seci 
and power, and not for their happiness. Wra| 
up in self, corrupted by luxury, enervated by v( 
tuousness, and spoiled by power, he is blind 
deaf to human calamity. 
He Fits oloft amid iheherd 
Of mute barbsriaoe betiding (o his nod, 
And says within biftiself, I am a king 1 
And whprelorp should tbe clamoroua voice of woe 
lotrude upon ray ear !— Akensibe. 
Nor is the absolute monarch presented in I 
dark colors by the poet only. Take but the sh 
which holy writ has given of his iron rule, aht 
feeble language will not be needed, to stamp i 
y^our hearts an enduring impression of the horro 
a. heartless tyranny. It is to be found in that 
resting passage, in which it is recited that the ^ 
ward children of, Israel had demanded of San 
8» 
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their prophet^, a king to reign over them* knd 
Samuel prayed unto the Lord ! and the Lord in kU( 
anger commanded htm to yield unto the pepple's 
wishes, ''and to shew them the manner of the king 
that should reign over them." 

*^ And Samuel told all the words of the Lord unto 
the people that asked of him a king. And he said, 
this will be the manner of ttie king that shall reign 
ove4^ you : He will take your sons and appoint th^m 
for himself^ and for his chariots and for bis horse- 
mea, and some shall run before his chariots. 

" And he will appoint him captains over thou- 
sands, and captains over fifties, and will set them t<> 
ear his ground and to reap his harvest, and to make 
his instruments of war and instruments of his cha^ 
riots. 

" And he will take your daughters to be confe<Aib»- 
aries and to be cooks and to be bakers ; 

"And he will take your fields and your vineyardis, 
and your olive yards, even the best of them and give 
them to his servants. 

*^ And he will take, the tenth of your seed, and of 
your viqeyards, and give to bis ofiicers and to his 
servants. 

"And he will take your men, servants, ai^d your 
maid servants, and your goodly young men, and yonr 
asses and put them to his work. 

** He will take the tenth of your sheep and your 
cattle, and ye shall be his servants. 

" And ye shall cry out in that day because of 
your king which you shall have chosen you ; and 
the Lord will not hear you in that day !" 

What a portrait ! Yet how many dark lines are 
wanting to complete the formidable resemblance. 
The bowstring and the knout, the sword and the 
scaffold, the inquisition and the bastile, the burnings 
at Smithfield, and the massacre of St. Bartholomew, 
furnish yet harsher traits in the revolting picture! 

Nor is it alone in the want of public virtue and an 



hoaeal ^fi ^H- Um inlefeat of th6 coma 
th%t an vDNolute iponarchy may b« regarded a 
cient. It is defectiva alao, for the most part, 
telligence. It may sometimes chance, indee 
hfii'Who has aeiz*;d upon the throne may be a i 
an enlarged end capacious mind ; sagacious i 
Cfiive the importance of gathering around i 
the ability of his empire, and availing him 
iheir wisdom in the direction of his affairs. £ 
must rarely be the case, and when the scepl 
sceeds upon a fool, the affair is hopeless. It 
deed been well observed to be a silly fashion to 
(as writers often do) that if you could be alwa 
of a wise, active, and virtuous prince, mo 
would be the best of governments. But thi 
far from being admissible, that it will forever 
true that a government, though only partially i 
with the principles of freedom, has unspt 
&dv&niiiges over a simple monarchy. Thebesti 
seat prince, by means of the freer communicati 
his people, and the greater opportunities to 
the best advice through the great councils of 
tioQ which a parliament would give him, wou 
an immense advantage over a simple moi 
" An assembly, composed of representatives 
by the people in all parts of the dominion, gi 
whole nation free access to the monarch, an 
municates all the wants, the knowledge, tl 
jects, and the wishes of the nation to the 
the government ; it excites an emulation an; 
classes of the. people ; it removes complaii 
dresses grievances, affords opportunities of t 
to genius though in obscurity, and gives full: 
all the faculties of man ; finally, it opens evt 
nue to improvement to the legislature, to the 
istralion, and to the public, and gives an u 
energy to the human character, in every par 
state, which never can be obtained under tht 
iog influences of a [simple], monarchy." Se« 
Defence, Pref. 9-10. 
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' .It maj, indeed, well be questioned *wh||riiy the 
reign of a great, a clement and beneficent primpe 
is not in its effects more fatal to the liberties of miiSr 
ktnd, than the misrule of an idiot or the cruelties of 
a tyrant. It reconciles man to despotism /* It stlNs 
all opposition to the sovereign will. It induces such 
an habitual reverence for, and acquiescence in the 
measures of the prince, who has won the public 
confidence, that self-reliance is destroyed! Man 
forgets to think for himself, in the consciousness, 
that there is another to think for him. It levels 
whatever barriers may have existed against poWer, 
and relaxes every bond by which it was once re- 
strained. It converts a senate or a parliament into 
a mere registrar of imperial' edicts, and though thd 
forms of a constitution may be preserved, the go- 
vernment becomes a despotism, under the false guise 
of a commonwealth. Such was the case under the 
dominion of Augustus, who affected to govern 
through the power of the senate, while in effect he 
annihilated its authority, and left it a supple tool in 
the hands of the gloomy and cruel Tiberius. Such 
too was the case in the halcyon days of Trajan and 
the Antonines, who for more than three quarters of 
a century, conducted the affairs of Rome with con- 
summate wisdom and paternal care, but only con- 
tributed thereby to " the waveless calm" of arbitrary 
power, and to surrender the mistress of the world, 
impotent and nerveless, into the hands of a beard- 
less boy — the tiger Commodus. 

Come down to modern history, and to that par- 
ticularly of the race from which we spring, and be- 
hold how many privileges have been wrung from 
wicked monarchs. The charters of Henry III. and 
John, which contain the most salutary safeguards 
for person and for property, the habeas corpus m the 
reign of the second Charles and his provision for 
triennial pariiaments ; the revolutions of 1648 and 
1688, all prove the struggle for liberty and the pri- 



vi)«s«iiVf the people, ta be but the contoquf 

CiQlRr abased, and tyranny no longer to be e 
n eVery shape, therefore, monarchy is of feai 
rac^r. la the hands of a tyrant, it is rqth 
rage and unrelenting ; in the hands of a get 
ah able prince, it acquires new strength ant 
It grows and increases unperceived, until it b 
gigantic, and falls into the hands of the ur 
successor, invested with terrifiO'energy and i 
ble power. 



If the ingredient of public virtue, or zeal 
general welfare of the whole people, is wanti 
simple or absolute monarchy, it is not mori 
found in aristocratical governments. Thesi 
founded on a distinction of ranks) and a dil 
of privileges, the two classes are of neces: 
ways in antagonizing positions. And thoi 
lower class may be kept quiet and submissivt 
power and ability of the nobles, yet it is obvii 
their rights afe outraged, and that the great 
ses of society are but imperfectly accouiplif 
regard to them. The nobles, (from the nati 
■tincts of the human heart,) being in posses 
wealth 4nd power, are ever tenacious of theit 
ment, and greedy for more. The people, all 
'flubjection, are incapable of resistance, an 
numerous masters lord it over them with un 
rigor. Of all species of domination, that 
tainly the most odious, where the nobles n< 
have, as a body, the powers of government 
hands, but possess, as individuals, personal pr 
and immunities over portions of their vassals 
was the feudal system with the king at its het 
he was only the chief baron, until his powei 
increased by the body of the people, in the 
defence, as a counterpoise to the tyraany 
(ordi.) Cast back your recollections to the f 



accounts of feudalism, which yon have r^ceiitljr pe* 
r used, and recall the fealty and the degrading ho- 
mage, and the knight-service, and the wardships; 
and the reliefs, and the aids and the ptimer seizjins, 
with all the other burdens which groundTlhe vassal 
into dust» and nothing more can be necessary to con- 
vey 4o you an adequate idea, of the tyranny and 
selfishness of a privileged aristocracy. Invested 
with the power of n^aking laws, and the interests of 
their whole body concurring to oppress the great 
body of their tenants by new exactions operating for 
their own benefit, they have every temptation to in- 
justice. Nay, more, each having his own nassaU 
immediately under his eye, t^e wretched people find 
themselves even more oppressed, than under the do^ 
minion of a monarch, from whose injustice and from 
whose observation, the greater part might be removed 
by their distance, or concealed by their obscurity. 
Aggrieved by the exactions or provoked by the enor- 
mities of their immediate superiors, the commons 
have in many countries of Europe sought reAige in 
the monarchy, and received protectlbn from the 
reigning prince, against the oppressions of the aris- 
tocracy. The depression of the barons in England, 
under the house of Tudor, was beheld with satisfac- 
tion by the people, although they saw the crown was 
thereby acquiring a power, which no limitations, at 
that time provided, were ever likely to confine. For 
grievous as is the despotism of a single man, it is 
scarcely so vexatious as the tyranny of n body of 
nobles ; since he can never exercise oppression in so 
many places at the same time, as a numerous nobility 
over their respective vassals and dependents. The 
freedom and the satisfaction of private life, have ever 
been found to be more constrained and harrassed by 
the latter, than by the most vexatious laws or even 
by the lawless will of an arbitrary monarch. 

''The English aristocracy is perhaps the most 
liberal that ever has existed. But it cannot esqap^ 
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observation that in the legislaUon of Engli 
good or the poor has been sacrificed to the ad 
of 'the rich, and the rights of the majority to 
vilegee of the few. The consequence is t 
combines (he extremes of fortune in the b< 
her society, and her perils and calamities art 
equal to her power and her renown." De '. 
viile, p.221. 

In vain then, it woald seem, can man look i 
of the unmized forms of government for hs 
and protection. In one only does he find ll 
lie virtue or great zeal for the good of th 
body of the people, which is the only legitin 
ject of all social institutions, and peculiar!; 
tial in the law-making power ; and in that oi 
•re probably defects which require the infi 
some other principles for their correction, 
mitting that a pure democracy is animated by 
rest intentions, yet it is Eufiiciently apparei 
what has been adverted to, that it is not t 
deliberation, nor are its measures likely to t 
rally the result of wise and judicious c 
Moreover, as it is very obvious, that it is ill 
to fulfil the executive and judicial function: 
it would be dangerous to intrust to the hand 
la-w-making power, we are driven of necessit 
formation of a mixed government for the atu 
of our ends. And in order the better to be 
to determine what is best, it behoves us 
eome somewhat more intimately acquaints 
the principal advantages and disadvantag 
also with the spirit and tendencies of .the ihi 
pleTorms of governmenl. 



LECTURE VI. 



or THE THHEZ SIHPU: FOBMS OT GOTERMUKNT. 

We have already had occauon to remark that the 
era) simple fonos of government have been gene- 
\y reduced by political writers to three, viz : mo- 
■chy, aristocracy, and democracy. 
But though these may be regarded as the three 
iple principles into which governments may bere- 
ved, yet it is probable that all actual governmesls 
composed of some combination and intermixture 
one or more of the several forms ; and are not 
rwhere to be found existing in a pure and elemea- 
Y state. And accordingly as one of these several 
Qciples predominates over the rest, it gives its 
ne and communicates its general character to the 
'ernment. Thus, Athens was called a democracy, 
n with its Archons. Rome was at one time an 
ilocracy, in spite of the coniuls and comttia oen- 
iala on the one hand, and the tribunes and com- 
)iatribuniiia on the other. England is coUeda 
narchy, notwithstanding its nobility and the infu- 
I of the principles of democracy to be found in 
institutions. Perhaps it is more Irulv an arislo- 
zj of birth and wealth combined, balanced and 
eked by a large infusion of monarchical princi- 
I OR one hand, and some important democratical 
aa on the other. 

tut notwithstanding the intermixture, the princi- 
> of the several infused ingredients are felt and 
lerved in all the operations of the system ; that 
ch it predominant, however, giving very much of 



its peculiar tbsracter to the whole. Hence it 
we should make ourselves familiar with the p 
characteristics of each. Let us take theW i 
order. . 

The advantages which have been attribi 
monarcbjr by ils admirers might perhaps be su 
ed up in its sthength. In detail they are 
be " unity of couDcil, activity,' decision, s 
dispatch ;- (be military strength and energy 
result from these qualities, of government ; 1 
olusiiHi of popular and aristocratical cbnte 
the preventing by a known rule of succesaioi 

« competition for the supreme power, and ther 
pressing the hopes, intrigues, and dangerous 

. tion of aspiring citizens." — Paiey. Theae uk 
ties largely infueed into the British const! 
Without, by any means, admitting the enti 
rectness of this view of the matter, it may sa 
•conceded that the principle of monarchy is at 
and vigor ; and that, if ably and faithfully at 
tered, it has capacities for effecting great ends 
goTous and efficient means, springing from it 
of purpose, its activity, its decision, and its 
trolled and untrammelled action. Theae are 
valuable o^ects in government, and in so ftr i 
can be secured, without incurring the misch 
which thgy are sometimes attended, it is ce 
desirable that they should be infused into eve 
tem, which # intended to promote the pro 
aqd power of the nation. But unfortunatt 
mischiefs and dangers of monaiifchy are of an 
ing character where it is not adeqlfetely rest 
It is conceded by its admirers that " its dan| 
tyranny, expense, exaction, military dominatic 
aeceasary wars waged to gratify the passion! 
indtvidua), and the risk of the character of th« 
i^ prince;" — Paley, — since the successor of i 
wi9e,*potitic uid patriotic monarch, may be a 
» madfnaR or a fool j in whose hands diose 
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})owers, wielded by his predecessor fA* the benefit of 
Ihe people, may be perverted to .their oppression ot 
injudiciously employed to their ruin and destrue^ 
tion. 

Quidquid delirant reges plectunt.ur Achivi ! 

Nor is this all ! The possession of power gene* 
rates the love of it, and the march of power is ever 
onward. In the jiands of a good king, accumula-' 
tion of privileges and authority in the crown is con- 
ceded on the part of the people to hisi virtues ; and 
are exercised, because the beneficent monarch is 
conscious of his own good intentions. They pas& 
to a tyrannical successor who holds fast what he 
gets, and gets more by the operation of that power- 
ful machinery which is committed to his hands. Add • 
to the^se considerations the corruptions employed to |^ 

secure retainers, the patronage sought and acquired 
to strengthen power, the tendency to luxury and re*- 
gal splendor, and we may well hesitate to concur in« 
the blind admiration mankind has ever paid to mo- 
narchy. But when we further call to mind, that the 
operation of the system is always to aggrandize the 
few at the expense of the many, and to create a 
community of wealthy retainers. at court, and de- 
spised and suffering paupers throughout the land, 
we can have little doubt that a preponderance of the 
monarchical principle, is less calculated to^^jpct its 
boasted ends on the one hand, than to prove'fatalto 
the nation's happiness on the other. $. 

The advantages attributed t« aristocracy consist 
in the wisdom which^ay be expected from experi- 
ence and educat%Ei : a permanent counsel naturally 
possesses experience, and the memb^s who succeed 
to their places in it by inheritance, will probably be 
trained and e^cated with a view to the stations 
which they %re destined by their birth to occupy. 
Paley. Its mischiefs are, dissentions in the ruling 
orders of the state, (which from thewant of a#ei)dr' 
mbn superior are liable to proceed, in their coiot^s 



for power, to rii£ most dftspera'te extremities ; 
opinession of the lower classes by the privileg 
^gher orders! and by laws and institutions par 
the separate interests of the law makers. — Pal' 
In these remarks of Mr. Paley there is too i 
I apprehend, attributed to the supposed wisd< 
the aristocracy. Experience has demonstrate< 
In wisdom and capacity for pubhc affairs, a nc 
does not always surpass the representatives ( 
Commons. The history of England might be 
dently appealed to for the proof. The hoi 
Lords can boast of no superiority of talent < 
<tuirement, over the members of the lower 1 
and particularly if we take from them those 
hold their seats among the peers, by a patent ( 
bility conferred upon theniselvesj for their < 
guished career in the other house of parlia 
Perhaps, indeed, it might not be too hazardc 
affirm, that for centuries past the Commons ha^ 
hibited 4 detided superiority over the Lords 
consequence of which has been, that the high ( 
of'the government are almost always found i 
h{t^dsof avbmmoncr. The Walpolesand St. J 
ak Pitts and the Foxes, the Castlereagha an 
Peels, the Cannings and the Broughams, may 
lenge competition with the noblest members c 
British peerage. Yet all of them were comm 
themselves. Who among the degenerate des 
ants of the Lancasters, the Yorks, the Richn 
or the Warwickscan now boast of being " loi 
the ascendant ?" Their suns have set, and 
great and shining lights have dwindled to twir 
stars, that scarce are seen amid the blaze of 
constellations. Those who hold their patent « 
bility by inheritance, have been, beautifully com 
to stats, which are reflected from the calm anc 
surfkce of the ocean. They would not appear 
but^for theirv bright Originals in iieaven, , Ii 
house of Lord^ has been too coQiemptuously < 
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the mausoleum of gwiaSi, yet it must be ooocedecl 
to be absolutely necessary io renovate its strength, 
bv frequent infusions of the wholesome vigor of the 
Commons. Enervated by luxury, and deprived by* 
the possession of boundless wealth and convention- 
al dignity, of the strongest stimulants to intellectuai 
effort, they would degenerate into a hospital of im- 
beciles, but for the healthy influence of new-made- 
peers. We cannot then, I think, concede to aristo- 
cracy the title it arrogates to permanent wisdom and 
ability, while on the other hand it has been attendr 
ed, wherever it has wielded the powers of sovereign- 
ty, by the most grinding oppression of the great bo- 
ciy of the people, and by the other mischiefs to which 
we already haye adverted. 

** The advantages of a republic," says a devoted 
admirer of the British monarchy, ^Mr. Paley. Se9 
nlao the Federalist, No. 71,) "are liberty or exempt 
tion from needless restrictions ; equal law^; reguhiT 
tions adapted to the wants and circumstances c^ th^ 
people ; public spirit, frugality, averseness^ to war ; 
the opportunities which democratic assemblies -af- 
ford to men of every description, of biB^ging far- 
ward their abilities and counsels to public obsernoa^ 
tion, and the exciting thereby and calling forth to 
the service of the commonwealth the faculties of it9 
best citizens." 

On the other hand the. evils of a republic are by 
the same writer said to be " dissensions, tumults, 
factions ; the attempts of powerful citizens to pos- 
sess themselves of the eippire ; the confusion, rage, 
and clamor which are the inevitable consequences of 
assembling multitudes, and of propounding ques- 
tions of state to the discussion .of the. people; the 
delay and disclosure of public counsels and designs ; 
and the imbecility of measures retarded by thi^ ne- 
cessity of obtaining the consent of numbers ; lastly^ 
the oppAstion qf tht provinees which are nol j^mI- 
mUed to tt particijfQiiam in the kgidaiim pom^r'^ 



In these aQimadverBion^ jf.-oar devftion 'toUl 
republican character of our own institutions forbi< 
ufl altogether to concur, yM we must in all fairne 
admit that there is too much twth in the picture 
respect to a wild and uncontrolled democracy, bu4 
as existed at one 4ime in the Athenian commo: 
wealth. Happily, however, mankind are not drivi 
to the dangerous resort of a pure democracy, in fl 
tag from the horrors of a gloomy despotism, or tl 
aot less terrible oppressions of a heartless aristoci 
cy. fVe seek for refuge In 'mixed governments, ai 
our business is so to mingle the ingredients in o 
power as to produce the most wholesome and sal 
tary results. 

We shall, therefore, now proceed to examine tj 
strutHure and organization of mixed gOYernmet 
and to enquire Into their probable operation and < 
feet in promoting the only legitimate objects of e 
cial institutions, the happiness of- the people, ai 
their security from loreign danger and domes 
violence. 



LECTURE Vn. 



or MIXED aOTCBNHeNTS. 



"-A mixed government," says Mr. Paley, " iji coi 
posed of two or more of the simple forms of j 
vsniBieDt above described — and, in whatever pi 
portion each form enters into the constitution ol 
government, in the same proportion may both l 
advantages and evils, which we have attributed 
that form, be expected ; that ia, those are the lu 
9* 
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to hf^ mainlined an^/^ij^vated in each part of the 
constitutron, and these are the dangers to be provi** 
ded against in each. TtvMs, if secrecy and dispatch 
be truly enumerated amongst the separate excellen- 
cies of regal government ; then a mixed government, 
which retains monarchy in one part of its constitu- 
tion, should be cafeful that the other estates of th^ 
empire do not, by an officious and inquisitive inter- 
ference with the executive functions, which are, or 
ought to be, reserved to the administration of the 
prince, interpose delays, or divulge what it is expedi- 
ent to conceal. On the other hand, if profusion, 
exaction, military domination and needless wars, be 
justly accounted natural properties of monarchy, in 
its simple unqualified form ; then are these the ob- 
jects to which, in a mixed government, the aristo- 
cratic and popular parts of the constitution ought to 
direct their vigilance; the dangers against which 
they should raise and fortify their barriers ; these 
are departments of sovereignty, over which a power 
of inspection and control ought to be deposited with 
the people. 

'' The same observation may be repeated of all 
the other advantages and inconveniences which 
have been ascribed to the several simple forms of 
government ; and affords a rule whereby to direct 
the construction, improvement, and administration 
of inixed governments, subjected however to this 
remark, that a quality sometimes results from the 
oonjunction of two simple forms of government, 
which belongs not to the- separate existence of ei- 
ther : thus corruption, which has no place in an ab- 
solute monarchy, and little in a pure republic, is sure 
to gain admission into a constitution, which divides 
the supreme power between an executive magistrate 
and a popular council." — Paley. 

Without caviUirIg at any part of these remarks of 
the very sensible and intelligent author, I shall only 
ber« premise, that it may not perhaps be easy to re- 



dace our own instJtutions^\f^se charfcter '^^ 
most interested in observing", to the class of m 
or unmixed govcrnmenta,'^^ defined by the tori 
vjton political topics. Its iiifusion of the mo 
chical principle on the one hand is so minute, 
that of the democratical so pervading, that it 
with little propriety be classed with those mixed 
vernments, in which the king is hereditary, and 
vested with the largest and most forihidable pov 
Yet as there are points of resemblance in som 
their imporant features, between the British ins 
tions and our own, it may not be amiss to presoi 
the student a view of the former, as it is very 
tainly the best specimen of a mixed monarchy w 
is afforded by the nations of Europe, whose sysl 
atone are worthy of our observation. In doing 
I cannotdo better than to refer the class, in addi 
to what they will iind in Mr. Btackstone, to Mr. 
ley's defence of the British foDsfitution ; as b 
one of the most candid, if not tht most succes 
while it has at the same time the merit of succi 
ness, so important to us from the narrow limits a 
ted foT'lhese disquisitions. The works of Deh 
and^ of Miller merit ail the encomiums which I 
been lavished on them, and are well worthy of 
gent perusal. But they are too voluminous for 
use here. The same consideration will induce 
to read for the instruction of the student, Mr. 
ley's defence. Book 6, oh. 7. 

" By the constitution of a country, is mean 
much of its laws as relates to the designation 
form of the legislature ; the rights and fructioi 
the several parts of the legislative body ; the 
struction, office, and jurisdiction of the court 
justice. The constitution is one principal dlvii 
section, or title of the code of public laws ; di: 
gnished from the rest only by the superior im 
tance of the subjeot of which it treats. 
■ " The constitution of England^ tike that of i 
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oiher )eount j^es in Europe, hath grown out of ocea*- 
^on and emergenc)^ ; from the fluctuating policy of 
different ages ; from the isontentions, successes, in- 
terests, and opportunities of different orders and 
parties of men in the community. It resembles one 
of those old mansions, which, instead of being built 
all at once, after a regular plan, and according ta 
the rules of cirehitecture at present established, has 
been, reared in differjent ages of the art, has been al* 
tared from time to time, and has been continually 
receiving additions and repairs suited to the taste, 
fortune, or conveniency of its successive proprietors. 
In such a building, we look in vain for the elegance 
and proportion, for the just order and correspon* 
deuce of parts, which we expect in a n^odem edi- 
fice ; and which external symmetry, after all, con- 
tributes much more perhaps to the amusement of 
the beholder, than the acco^^modation of the inha- 
bitant. 

'' In the British^ and possibly in all other constita- 
tions, there exists a wide difference between the acr 
tual state of the government and the theory. The one 
DMultS from the other ; but still they are different. 
Wihen we contemplate the theory of the British coa*'' 
stilution, we see the king invested with the noost ab- 
solute personal impunity ; with a power of rejecting 
laws, which have been resolved upon by both houses 
of parliament ; of conferring by bis incorporation, 
upon any set or succession of men he pleases, tha 
privilege of sending representatives into one house 
of parliament, as by his immediate appointment be 
can plac^whom he will in the other. What is thisy 
a foreigner might ask, but a more circuitous despe^ 
tism ? Yet, when we turn our attention from the 
legal extent to the actual exercise of royal authority 
in England, we see these formidable prerogativest 
dwindled into mere ceremonies ; and in their stead, 
a sure and commanding influence, of which, the 
constitution, it sepms, is totally ignorant, growing 
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^ fn^t of that enormous patioaage, which the ia^ 
crested territory and opulence of the empire has 
{daced in the disposal of the executive magistrate. 

'^ Upon questions of reform, the habit of reflec* 
tion to be encouraged, is a sober comparison of the 
constitution under which we live, not with niodels 
of speculative perfection, but with the actual chance 
of obtaining better.. This turn of thought will ge- 
nerate a political disposition, equally removed from 
that puerile admiration of present establisriunents 
which sees no fault, and can endure no chang^, and 
that distempered sensibility, which is aliv% only lo 
peremptions of inconyeniency, and is too impatient 
to be delivered from the uneasiness which it feels, to 
compute eitherthe peril, or expense of the remedy. 
Politicat innovations commonly produce many eSkcUt 
besides^hose tHit f^e intended. The direct conse- 
quence is often the least important. Incidental, re« 
mote, and unthought of evils pr advantages, fre- 
quently exceed the good that is designed, or the 
mischief that is foreseen. It4s/rom the ^lent and 
UAobserved operation ; from the obscure pogressc^ 
onuses, set at work for different purposes, that* the . 
greatest revol«itions take their rise. . When Eliaa^ 
betb, and her .iti^mediate successor^ appli^, mem- 
selves to the encouragement and regulation of trade^ 
by many wise tawsi^ they knew not, thb&y togeth^ 




governments the dominion of jeirbitrary princes* 
When it \rk'9p|bated whether the mutiiwf act, the/ 
law by which lir army H^governed and maii^tained^ .- 
slioiiid be temporary or perpetual, little else, pioba- . 
%ly, occurred to the advocates of an annual |taU, * ^ 
cl^n the expediency of retaining a control over llie j 
most dangerouit . prerogative of the crown — tlie di^ . « i 
reetijyi and command of a standing army : whefids, 
in its^ effect, this shigle reservation has altered the^ \ 
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whole frame and quality of the British cbnstit^tioh. 
For since, in consequence of the nfilitary syfltehfi, 
which prevails in neighboring and rival nations, as 
well as on account of the internal exigencies of go- 
vernment, a standing army has become essential to 
the safety and administration of the empire ; it ena- 
l^les parliament, by dis(^onttnning this necessary pro- 
vision, so to enforce its resolutions upon any other 
subje^, as to render the king's dissent to a law, 
which hk^ received the approbation of both houses, 
too dangerous an experiment any longer to be ad- 
vised; A contest between the king and parliament, 
tsannot now bet persevered in, without a dissolution 
of the government. Lastly, when the constitution 
conferred upon the crown the nomination to all enfj- 
ployments in the public service, the authors of this 
arrangement were led to it, by the ol^iou^ pftpriety, 
^ of leaving to a master the choice of his servants ; 
and -by the manifest inconveniency of engaging the 
nati/iinal council, upon every vacancy, in those per- 
sonal contests^ whi«h^ attend elections to places of 
hoftbr fend emolument. Our ancestors did not ob- 
^serv^ihat this disposition added an influence to the 
re(|a||office, which as the nilmber and value of pub^ 
lie'emj|K>yment^ increased, would supersede in a 
>gr6at mieasure the fdrms, and change the character 
• df the ai|^nt constit^ition. They knew not, what 

the iftxpe^ape and reflection of modern ages has ^^,^ 
^ disGiireredJk^ patronage universally is power; 
that he wiffrpossesses in a suflficient degree the 
, HDeans of gratifying the desires of msu^kind after 
^wealth and distinction, bv whatef|^ c)iecks and 
V forms his authority may bc^ftmited ^disguised, will 
^,direet the 'management of public affairs. Whatever^ 
* boJhe mechanism of the political engine, he wilr 
ffSSSie (he motion. These instances are adduced to 
ulustratQ the propositions we laid do\tn, that, in po-< 
litioBj themost important and permanent effects kaye, 
ibr the most part, been incid^ktal and unforseea; 
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and Uue propositien- we inculcate, for the sal 
tbe caution which i||^eaches, that changes ough 
to be adventured upon without a compre&ei 
disoernmeat of the conlKEtuencitB^ — withoutak 
ledge, as well of the remote tendency, as of thi 
mediate design. The courts of a statesman si 
resemble that of a commander, who, howeve 
'gsrdless of personal danger, never forget^ that 
his own he commits the lives and^foitunes o{ a 
titude ; and who does not consider it as .imiy | 
of zeal or valor, to stake the safety ofj^Bj^ 
upon the success of a perilous or desperate e 
prize. 

" The government of England, which hatf 
sometimes called a mixed government, sometiir 
limited monarchy, is formed E;y a combtnalir 
the three regular species of government ; the 
narchy, residing in the king ; the arisfocracy, ii 
house 'of Lords ; and the republic being repre 
ed by the house of Commons. The ^rfectioi 
tended by such a scheme o(||tov^|^ent is, t* i 
the advantages of the several simple forms, aij 
exclude the inconveniences. To what degree 
purpose is attained or attainable in the British 
stitution ; wherein it is lost sight of or negle< 
and by what means it may in any part*tfe proir 
with better success, the reader will be enable 
judge, by a separate recollection of these advi 
ges and inconveniences, as enumerated in the p 
ding chapter, and a distinct application of *ea< 
the political condition of this eountry. We 
present our remarks upon the subject^fb^ brie 
count of the expedients by which the Biwh cc 
tution proyideiS, ■ " . C 

" 1st, For the interest of its subjecta^^.,, 

"jidly, For its own preservation. 

" Tbe contrivances for the first of the^ purj 
ace the followihg : ■■ w • ■ '' 

"ta order to promote the estdalJshilWfit of 
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lary and puibKc laws^ erery eifizen of tlic s^e i* 
CBpehie of becoming a membeyof the senate ; aftd 
every senator possesses tb!& right of propotrnding la 
the. deliberation oi fbe legiDatafe whatever la^ he 
{leases. 

" Every district of the empire enjoys the privitege 
of choosing representatives, informed of the inte- 
rests, and oircumstances and desires of their consti- 
tuents, ^nd entitle by their situation to communis 
fjate that information to the national council. The 
mea^evt' subject has some one whom be can call up- 
on to bring forward his complaints and requests to 
public attention. 

" B^ annexing the right of voting for members of 
the house of Commons to different qualifications in 
different places, each ord^r' and profession df men 
in the community become virtually represented ; 
that is, mep o!* all orders and professions, statesmen, 
courtiers, country gentlemen, lawyers, merchant!?, 
manufactureils, soldiers, sailors, interested in the pros- 
perity, Hind expewe^cedl in the occupation of their 
respective professions, obtain seats in parliament. 
*^ The elections at the same time, are so connect- 

• ei^with the influence of landed property, as to af- 
ford a certainty that a considerable number of men 
•f ^reat estafes will be returned to parliament ; and 
are al^o so modified, that men the most eminent and 
successful in their respective professions, are the 

■ most likely, by their riches, or the weight of their 
stations, *to prevail in these ^competitions. 

*' The number, fortune, and quality of the mem- 
bers ; the vSM^ty of interests and characters amongst 
them; abe^'all, the temporary duration of theit 
power, aiwf the change of men •wbieh every new 
election pV^i^ucefs, are so many securities to the pub- 
lic,, as well against the subjection of their judgments 
t^ any external dictation, as against the formation 
of a junto in ^helr own» body, sufiiciently powerful 

. to govern their decisions. 
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**The representatives are so intermixed with tl 
constitueots, and the constituents with the rest 
the people, that they cannot, without a partiality t 
flagrant to be endured, impose apy burden up< 
the Subject, in which they do not share themselve 
, nor Bcarcel^can they adopt any advantageous reg 
lation in which their own interests will not partii 
pate of the advantage. 

" The proceedings and debatea of parliament, ai 
the pafliamentary conduct of each representatii 
are known by the people at large. 

" The representative is so far dependent upon t 
constituent, and political importance upon public 
vor, that a member of parliament cannot more etf* 
tually recommend himself to eminence and advan< 
tnent in the state, than by contriving and patro] 
zing taws of public utility. 

" When intelligence of the condition, wants, a: 
occasions of the people, is thus collected from eve 
quarter, when such a variety of invention, and 
many understandings are set at work upon the su 
ject, it may be presumed, that the most eligible < 
pedient, remedy or improvement, will occur to sor 
one or other; and when a wise counsel, or bene 
cia! regulation is once suggested, it may be expe< 
ed, from the disposition of an assembly so cone 
tuted as the British house of commons is, that 
cannot fail of receiving the approbation of a n 
jority. 

"In the-defence of the empire; in the main' 
nance of its power, dignity, and privileges, with 
reign oations ; in the advancement of its trade 
treaties and conventious ; and in the providing I 
the general administration of municipal justice, b; 
proper choice and appointment of magistrates, t 
inclination of the king and of the people usua 
coincide ; in this part, therefore, of the regid offii 
the constitution entrusts the prerogative with am] 
powers. 

10 
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^ '^ The dangers principally to be appFefaeoded koUl 

P t'egal government, relate to the two articles, of 

taxation and p%imskment. In every^ form of go- 
vernment, from which the people are excluded, it is 

L the interest of the governors to get as much, and of 

the governed to give as little as they ctt : the pow- . 
er also of punishment, in the hands of an arbitrary 
prince, oftentimes becomes an engine of extortion, 

i jealousy, and revenge. Wisely, therefore,* hath 

the British constitution guarded the safety of the 
people, in these two points, by the most studious 
precautions. 

I "Upon that of taxation; every law, which, by 

the remotest construction, may be deemed to levy 
money upon the property of the subject, must ori- 

i ginate, that is, must first be proposed and assented 

^ to, in the house of commons: by which regulation, 

alccompanying the weight wlych that assembly pos^ 
sesses in al] its functions, the levying of taxes is al- 

\ most exclusively reserved to the popular part of the 

constitution, who it is presumed, will not tax them-- 
selves, nor their fellow subjects, without being first 
convinced of the necessity of the aids which they 

I ^ant. 

" The application also of the public supplies, is 
watched wkh the same circumspection, as the as^ 

I sessment. Many taxes are annual ; the produce of 

others is mortgaged, or appropriated to specific ser^ 
vices; the expenditure of all of them, is accounted 

k for in the house of commons ; as computations of 

r the charge of the purpose, for which they are want- 

ed, are previously submitted to the same tribunal. 

. " In the infliction oi punishments the power of the 

P crown, and of the magistrate appointed by the 

crown, is confined by the most precise limitations: 
the gililt of the offender must be pronounced by 

I twelve men of his own order, indiiierently chosen 

out of the county where the offence was committed : 
the punishment, or the limits to which the punish- 
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mnt may be eztendedj a«e sscwiainvl uti n&. 
f to the crime, by laws which kne4«^t tbe.pe»ot 
^e criminal. 

" We proceed, in the second place, to enquire 
wh^ manner the constitution haa provMed for its c 
preaerfation ; that is, in what manner each pari 
t^s l^ialature n sectii^d in the exercise of the ft 
* er» assigned to it, from the encroachment of 
other parts. This aecuritf is sometimes called 
Aotonce of the eoaatihUion ; and the political et 
« librium, which this phrase denotes, oonsists in 1 
contriTances — a balance of power, aind a balanci 
interest. By a bfdance of power is meant, that th 
is no power possessed by one part of the legislati 
the abuse, or excess of which is not checked 
some antagonist power, residing in another pari 
1 B. C. 153. Thus the power of the two hoL 
of parliament to frame laws is checked by the kii 
n^ative; that if laws subversive of regal govE 
ment should obtain the consent of parliament, 
reigning prince, by interposing his prerogative, r 
save the necessary rights and authority of his : 
tion. On the other hand, the arbitrary applical 
' of this negative is checked by the privilege wh 
fmrliament possesses, of refusing supplies of mo 
to the exigencies of the king's administration. *! 
constitutional maxim, " that the king can do 
wrong," is balanced by another maxim, not lessc 
stitutionai, " that the illegal commands of the k 
do not justify those who assist, or concur, in cai 
ing them into execution ;" and by a second rule, s 
sidiary to this, " that the acta oif the crown acqi 
not any legal force, until authenticated by the s 
soription of some of its great officers." The i 
dom of this contrivance is worthy of observati 
As the king could not be punished, without a c 
war, the constitution exempts his person from t 
or account; but lest this impunity should encour 
ft ticeqtioDB exercise of dominion, various obsta* 
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k are opposed fatfaepriviite wiO of the sovefeign, wbes. 

r directed to illegM objects. The pleasuve of the j^ 

crown must be annoanced with certain solemnities, 
and attested by certain oflicers of state. In some 

^ cases, the roy« order must be signified by a secreta- 

ry of state ; in others it must pass under thS privy 
sea>, and in many, under the great seal. And wham* 
ibe king's command is regularly published, oo niis^ ^ 

f chief can be achieved by it, without the ministry- 

and compliance of those to whom it is directed. 
Now, all who either concur in an illegal order, by 

i authenticating its publication with their seal or sub- 

' scription, or who in any manner assist in carrying it 

into execution, subject themselves to prosecution 
and punishment, for the part they have taken ; and 

I are not permitted to plead or produce the command 

of the king, in justification of their obedience. "^ 
But farther ; the power of the crown to direct the 
military force of the kingdom, is balanced by the an- 

^ nual necessity of resorting to parliament for the 

maintenance and government of that force. The 
power of the king to declare war, is checked by the 
privilege of the house of commons, to grant or 

) withhold the supplies by which the war must be car- " 

ried on. The king's choice of his ministers is con* 
trolled by the obligation he is under of appointing 

\ those men to offices in the state, who are found ca- 

pable of managing the afiairs of his government 



^Amongst tbe checks, which parliament holds over the ad- 
ministration of public affairs, I forbear to mention the practice 
of addressing the king, to know by whose advice he resolved 
upon a particular measure, and of punishing the authors of 
ihat advice, for the counsel they had given. Not because I 
think this method either unconstitutional or improper, but for 
this reason, that it does not so much subject the king to the 
control of parliament, as it supposes him to be already in 
subjection. For if the king were so far out of the reach of 
the resentment of the house of commons, as to be able, with 
safety, to refuse tbe information requested, or to take upon 
himself the responsibility inquired after, there must be an 
end of a)f proceedings fouilded in this mode ol application. 



.« 



105" '■•'■ 

with ihe two houses of parliament. Which consid* 
ration imposea sii«h a necessity updh the crown, i 
iath in a great measure subdued the influence of Te 
vorittsm ; insomuch, that it is become no ui^commo 
spectacle in this country, to see men promoted b 
the king*to the highest offices, and richest prefei 
mfots, which he has inpower to bestow, who ha» 
fceen distinguished by their opposition to his persor 
al,inclinationB. 

" By the balance of interest, which accompanit 
and gives efficacy to the balance of power, is mear 
this, that the respective interests of the three estate 
of the empire are so disposed and adjusted, ths 
which ever of the three shall attempt any encroacl 
ment, the other two will unite in resisting it. If ih 
king should endeavor to extend his authority, b 
contracting the power and privileges of (he coff 
mons, the house of lords would see their own dign 
ty endangered by every advance which the crow 
made to independency upon the resolutions of pa 
liament. The admission of arbitrary power is ii 
leas formidable to the grandeur of the aristocrac; 
than it is &tal to the liberty of the republic ; that i 
it would reduce the nobility from the hereditar 
share they possess, in the national councils, in whic 
their real greatness consists, to the being made 
part of the empty pageantry of a despotic cour 
On the other hand, if the house of commons shoul 
encroach upon the distinct province, or usurp th 
established prerogative of the crown, the house i 
lords would receive an instant alarm from every nc 
stretch of popular power. In every contest in whic 
the king may be engaged with the representativ 
body, in defence of his established share of author 
ty, he will find a sure ally in the collective power < 
the nobility. An attachment to the monarchy, froi 
which they derive their own distinction ; the allurt 
meoti of a court, in the habits and with the sent 
ments of which they have been brought up ; the 
10* 
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hatred of equality, and of all leveling pretensions^ 
\^ich may ultim»tely affect the privileges, or even ^ 
the existence of their order ; in short, every princi- 
ple and every prejudice which are wont to actuate 
human conditct, will determine their choice, to the 
side and support of the crown. Lastly, if 4he no- 
bles themselves should attempt to revive the superi- 
orities, which their ancestors exercised under the • 
feudal constitution, the king and the people would 
alike remember, how the one had been insulted, and 
the other enslaved, by that barbarous tyranny. They 
would forget the natural opposition of their views 
and inclinations, when they saw themselves threat- 
ened with the return of a domination, which was odi- 
ous and intolerable to both. 

" The reader will have observed, that in describ- 
ing the British constitqtion, little notice has been 
taken of the house of lords. The proper use and 
design of this part of the constitution, are the fol- 
lowing : First, to enable the king, by his right of 
bestowing the peerage, to reward the servants of the 
public, in a manner most grateful to them, and at a 
small expense to the nation ; secondly, to fortify the 
power and to secure the stability of regal govern- 
ment, by an order of men naturally allied to its in- 
terests ; and, thirdly, to answer a purpose, which, 
tiiough of superior importance to the other two, does 
not occur so readily to our observation ; namely, to 
stem the progress of popular fury. Large bodies of 
men are subject to sudden phrenzies. Opinions are 
sometimes circulated amongst a multitude without 
proof or examination, acquiring confidence and re- 
putation merely by being repeated from one to ano- 
ther; and passions founded upon these opinions, 
diffusing themselves with a rapidity which can nei- 
ther be accounted for nor resisted, may agitate a 
country with the most violent commotions. Now 
the only way to stop the fermentation, is to di- 
vide the mass ; that is, to erect different orders 
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in the community, with separate prejudices an 
te rests. And thia may occasionally become 
use of an hereditary nobility, invested wi 
share of the legislation. Averse to those prejm 
which -' actuate the minds of the vulgar; &< 
tomed to condemn the clamor of the populace : 
darning to receive laws and opinions from their 
riors in rank, they will oppose resolutions, whic 
founded in the folly and violence of the lower 
of the community. Was the voice of the p« 
always dictated by reflection ; did every man, or 
one man in a Hundred think for himself, or act 
consider the measure he was about to appro' 
censure ; or even were the common peoj^e to 
bly steadfast in the judgment which they form 
should hold the interference of a superior order 
only superfluous, but wrong: for, when every 1 
is allowed to difference of rank and education, m 
the actifal slate of these advantages deserves, 
after all, is most likely to be right and exped 
which appears to be ao to the separate judgi 
and decision of a great majority of the nation 
least, that, in general, is right for them, whii 
agreeable to their fixed opinions and desires, 
when we observe what is urged as the public i 
ion, to be, in truth, the opinion only or perhaps 
feigned professions of a few crafty leaders; tha 
numbers who join in the cry, serve only to swel. 
multiply the sound, without any accession ofj 
ment, or exercise of understanding ; and that o 
times the wisest counsels have been thus over! 
by tumult and uproar, — we may conceive occa 
to arise, in wjijch the commonwealth may be s 
by the reluctance of the nobility to adopt the capi 
or to yield to the vehemence of the common pe 
In expecting this advantage from an order of nc 
we do not suppose the nobility to be more unp 
diced than others ; we only suppose that their 
judices will be different from, and may oecasio 
counteract those of others. 
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'' If the personal privileges of thepeerag^, which 

^ are usually so many injuries to the rest of the Cmtn-- 
munity, be restrained, I see little inc<inveniency m 
the increase of its number ; for it is only dividing 
the same quantity of power amongst more. Hands; 
which is rather favorable ta public freedom, than 
otherwise. 

^^ There is nothing, in the British constitution, so 

i remarkable, as the irregularity of the popular repre*- 

' sentation. The house of commons consists of five 

hundred and forty-eight members, of whom, two 
hundred are elected by seven thousandT constituents : 

I so that a majority of these seven thousand, without 

any reasonable title to superior weight or influence in 
the state, may, under certain circumstances, decide 

. a (Question against the opinion of as many millions. 

r Or, to place the same object in another point of 
view ; if my estate be situated in one county of the 
kingdom, I possess the ten thousandth part <jf asin- 

i gle representative ; if in another, the thousandth ; 

' if in a particular district, I may be one in twenty 

who choose two representatives ; if in a still more 
favored spot, I may enjoy the right of appointing 
two myself. If I have been born, or dwell, or have 
served an apprenticeship in one town, I am repre- 
sented in the national assembly by two deputies, in 
the choice of whom, I exercise an actual and sensi- 
ble share of power ; if accident has thrown my birth, 
or habitation, or service into another town, I have 
no representative at all, nor more power or concern 
in the election of those who make the laws, by which 
I am governed, than if I was a subject of the grand 
seignior — and this partiality subsists without any pre- 
tence whatever of merit or propriety^ to justify the 
preference of one place to another. Or, thirdly, to 
describe the state of national representation as it ex«^' 

k ists in reality, it may be affirmed, I beUeve, with 

f truth, that about one half of the house of commons 
obtain their seats in that assembly by the election of 
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the people, the other half by purchase, or by it 
nowipftion of single proprietors of-great estates. 
Great changes and improvements have been mad 
in thes&respecls during the late reigns. 

" This is a flagrant incongruity in the constitution 
but it is one ot thoee objections which strike ino: 
forcibly at first sight. The effect of all reasonin 
upon the subject is to diminish the first im'pression 
on which account it deserves the more attentive e: 
amination, that we may be assured, before we at 
venture upon a reformation, that the magnitude • 
the evil justifies the danger of the experiment. 

" In the several plans which have been su'ggestei 
of an equal or reformed representation, it will t 
difficult to discover any proposal that has a tendei 
cy to throw more of the business of the nation inl 
the house of commons, or to collect a set of me 
more fit to transact that business, or in general moi 
interested in the national happiness and prosperk; 
One! consequence, however, may be expected froi 
thve projects, namely, "less flexibility to the infli 
ence of the crown." And since the diminution < 
this influence, is the declared, and perhaps the who 
des ign of the various schemes that have been pn 
duced, whether for regulating the elections, contrac 
ing the duration, or for purifying the constitution < 
parliament by the exclusion of placemen and pei 
Bioners; it is obvious to remark, that the more a[ 
^nd natural, aS well as the more safe and quiet wa 
of attaining the same end, would be, by a direct r< 
duX;tion of the patronage of the crown, which migt 
be effected to a certain extent without hazardin 
briber consequences. Superfluous and exorbilai 
emoluments of office may not only be suppresse 
for the present ; but provisions of law be deviset 
which should for the future iBStrain within certai 
limits, the number and value of the offices inthedt 
nation of the king." 
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LECTURE VIII, 



•It is not my purpose to enter upon a labored reply 
of my own, to the very strongv and^forcible defence 
of the British constitution, from the pen of a writer, 
who usually manifests as much sound and practical 
sense as any other of his contemporaries. I shall con» 
t^Bt myself in the main, with offering some of the 
views of others, wlio question the pre-eminence of 
the government of Great Britain, as ^'the most stu« 
pendens monument of human invention ;" and have 
assailed its various departments with the powers of 
argument, the weapons of sarcasm, and the splen- 
dor of declamation. I shall then beg leave to s|^- 
Join some general speculations of my own. 

To begin, however, let me first introduce a pas^ 
sage from Mr. Paley himself, in which he give^ a 
decided preference to an hereditary over an elective 
monarchy. 

"An hereditary monarchy," says he, "is uni- 
versally to be preferred to an elective monarchy. 
The confession of every writer upon the subject of 
civil government, the experience of ages, the exam- 
pie of Poland, and of the papal dominions, seem ta 
place this amongst the few indubitable maxims 
which the science of politics admits of. A crown 
is too splendid a price to be conferred upon merit. 
The passions or interests of the electors exclude all 
consideration of the qualities of the competitor^; 
The same observation holds concerning the appoint- 
ment to any office which is attended with a great 
share of power or emolument* Nothing is gaiqe4 
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by a popular cboke Worth tike diBsentiotn, tumu 
and interruption of regular Jmliistry with which 
■9 inseparably attended. Ado to this,- that a kii 
who owes hist deration to the event of a contest, 
to any other cauBe than a fixed rule of Buccesn 
- will be apt to regard one part of his subjects sb 
associates of his fortune, and the other as conqu 
ed foes. Nor should it be forgotten, amongst 
advantages of an hereditary monarchy, that aspli 
of national improvement and reform are seld 
brought to maturity by the exertions of a sin 
reign, a nation cannot attain to the degree of haf 
nesa and prosp^ity to which it js capable of be 
carried, unless an uniformity of counselsj a con 
tency of public measures and designs be contini 
a succession of ages." 

Mr. Blacketone too, as you may recollect, d 
vers his sentiments as might naturally have been 
pected very decidedly in &vor of hereditary o 
elective monarchy. " It must be owned," says 
(vol. 1, page 1^) "an elective monarchy set 
tfi be ^e most obvious^ and best suited of i 
to the rational principles of government, and the fi 
doin of human nature: and accordingly we I 
firom history that, in the infancy and first rudimc 
of almost every slate, the leader, chief magistn 
or prince, hath usually b^n elective. And, if 
individuals who compose that state could alw 
continue trae to first principles, uninfluenced 
passion or prejudice, unassuled by corruption, i 
unawed by violence, elective succession were 
much to be desired in a kingdom, as in other infei 
cotbmunities. The beat, the wisest, and the brat 
man, would then be sure of receiving that cro^ 
which his endowments have merited ; and the se 
of an unbiaifod majority weuld be dutifully ace 
esced in by the few who were of different opinic 
But ystory and obeirvalion will inform us, fiiat e] 
lious of every kind (in the present state of 'fatn 
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i) tu« too irequentlr brought about-by ioflil' 
partiality, asd.ailt^ce: and, even where tbe 
! otherwise, these practices will be often sos- 
I, and ae constantly charged upon the sue- 
I, by a Gplenetic disappointed niinority. This 
ivilto which all societies are liable; as well, 
of a private and domestic kind, as the great 
unity of the public, which regulates and in- 
I the rest. But in the former there is this ad- 
;e; that such suspicions, if iaise, proceed no 
: than jealousies and murmurs, which time 
Fectually suppress; and, if true, the injustice 
b remedied by legal means, by an appeal to 
bunals to which every member of society has 
scorning such) virtually engaged to submit. 
:as in the great and independent society, which 
nation composes, there is no superior to re- 
I but the law of nature : no method to redress 
"ringements of that law, but the actual exer- 

private force. As therefore between twona- 
complaining of mutual injuries, the quarrel 
ily be decided by the law of arms ; so in (Aie 
le same nation, when the fundamental princi- 
' their common union ore supposed to be in- 
, and more especially when the appointment 
>\f chief magistrate is alleged to be unduly 

the only tribunal to which the complainants 
ipeal is that of the God of battles, the only 
3 by which the appeal can be carried on 
. of a civil and intestine war. An heredi- 
ccesEion to the crown is therefore now esla- 
I, in this and most other countries, in order to 
tthat periodical bloodshed and misery, which 
tory of andent imperial Rome, and the more 
ti experience of Poland and Germany, may 
us are the contequences of elective king' 

Lthese quotatioBS I mysf content mysajf with 
igyou to the opinions of Ctlancellor Kenton 



oar "side of the water which- are fiir leas sangui 
I think, in fitvorof an elective executive than mi 
have been expected from an American jurist. 
Kent's Com. 373^ 

It is not necessary, I conceive that we should 
eide between the evils of these two forms of moi 
chy. But admitting what I am by no means i 
posed to deny, the peculiar mischiefs of elecl 
monarchy where the election iafor Ufe, and tak 
it for granted that hereditary succession is to be f 
ferred to that, let us see whether there is any j 
ground, for exempting it from the imputation of 
very evil which it proposes to avoid. That evil 
the danger of civil war, and bloodshed, consequ' 
upon the contention for a nation's crown, which 
is admitted have desolated the earth, wherever si 
governments have existed. But the history of e 
ry monarchy of the world, though protected by i 
fiincied security of hereditary succession, is pri 
nant with evidence that it affords no such boasi 
advantages. The prize is too great, to permit I 
ambitious long to remain in peace. Secure as 1 
monarch may fency himself, his throne may be s) 
ken by some lowering spirit in spite of hie here 
tary claims. The kingdoms of France and of Er 
land have, since their foundation, seen a successi 
of houses, who rested their titles to the throne, t 
upon the right of inheritance, but upon the swoi 
The sceptre passed into the hands of William 1 
Conqueror from those of Harold the Dauntless, w 
was himself an usurper on the death of the Conf! 
sor. The Confessor, too, intruded on his nephew 
throne, who had been driven into foreign lands 
the conquering arms of Canute the Great. Herei 
tary succession, to the contrary notwithstandi 
then, the crown of England was usurped ineai 
days by various races ; while in Fiance, the Moi 
via^ian, Carlovingian and Capetian lines, in turn, I: 
U 
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eamti predominant. But what is yet more strikift^^ 
the pages of history are Btained throughout wim 
blood profusely spilled by competitors for the crown, 
in the aame/amily or kouae. The Conqueror was 
confessedly &&■ usurper ; Rnfus and Henry I. suc- 
cessively seized upon their brother's throne. Ste- 
phen did the like, first with his elder brother and 
afterwards with his coasin Matilda, who boldly as- 
serted her right by the sword. John next usurped 
young Arthur's ri^ts, and sought to -secure his totter- 
ing throne by foul, unnatural murder. His crime h&s 
been eternized' by Shakespeare's never-dying verse. 
Six short reigns followed, when the second Richard 
was deposed, and Henry of Lancaster seized upon the 
throne: and then began the famous struggle of the 
white and red roses, in which the nation was enga- 
ged, for nearly an hundred years. Then came the 
tyrannies of the two Henrys VII, and VIII., and of 
Mary and Ehzabeth, and James and Charles, until 
the nation, tired of misrule, threw otfthe yoke, and 
Cromwell next was tyrant! Charles 11. was then 
restored, but his brother Jftmes was soon dethroned. 
The crown was then settled upon William and Mary, 
and the heirs of the Princess Sophia ; not however 
without war and devastation, in 1715 and 1745, on 
account of the pretender's claims. " Thirty kings 
and two minors have reigned in the distracted 
kingdom since the conquest, in which time, there 
have been eight civil wars (including the revolution) 
and nineteen rebellions." — Payne. What in all 
these contests has been the ktss of human life, I 
know not. In the wars of the houses of York and 
Lancaster alone, they are computed at 91,000. The 
tontchedneaa which attended them, " who knowa 
save heaven." But so it is, that with these awfbl 
blots Upon the history of hereditary succession, it 
seems to me ihat nothing but the most deep and 
rooted prejudice can see in it a security and defence, 
against the acknowledged mischiefs of civil discord. 
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Taking the,lu9tQry of England as onr wami 
should look upop h^editary monarcby as the 
curse ; end should be ready in relation to 
haicjoa state as U can boast of, to exclaim w 
martywd Sydney, 
Mmio paJ^louro libeTtalem quain qaieUin) Mrvii 
In our estimates indeed upon this Bubj< 
ought not to exclude from consideration, the 
recUona, and rebellions, the throes and the i 
tiona, to which the growing tyranny of ee 
must inevitably give rise. There is a point 
fering and oppr^sion, beyond which human 
ranpe cannot go; and the struggle for fn 
against the well-trained myrmidons of a tyrai 
sooner or later in the overthrow of the despot 
(he immolation of his victims. The field, 
scaffold, flow plenteously with blood, whi 
prov^ victorious. Fatal consequence of here 
ruie .' ! not chargeable upon oppnattd tmd 
%»g vMu for seeking to throw off the yok 
chargeable on his oppressors ; for we hai 
authority even of a monarchist for saying, thi 
is justified in rebellion, when he is trampled i 
oppressed. " It n^y be as much a duty at oi 
to resist a government as it is at another, to ot 
says Mr. Paley; "to wit, whenever less m 
than advantage will accrue to the cocninunit 
such resistance." " They, who concerted thej 
lion in England, were justifiable in their co 
because from the apparent disposition of the i 
and the strength and character of the parti 
measure was likely to be brought about witi 
mischief -or bloodshed." And if this be so„it 
seeiD perfectly obvious that wherever resistan< 
civil war are occasioned by gross misrule, th 
MQiMACM are to be charged to the evil ruler, 
than to tb« suffering people. Upon these 
pies, the dungeons of the bastile and ihe lett 
caeiiU, of di^otic power, offer ne small apolt 
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the Frmfjfh revdldtion^ thdagH they cannot justify its 
horribk excesses ; and a moralist might, perhaps, be 
perplexed by the speculation, '^ whether the horrors 
of the wars which hare succeeded, and desolated 
Europe, may not, without injustice, be jet down, 
to the accumulated tyrannies of an hcreJitary des* 
potism." • . ' 

To what I have said, it may be at least amusing 
to add a few paragraphs from a once very popular 
author on the absurdity and mischiefs of hereditary 
succession. 

^' We have heard," says our author, *'ihe Rights of 
Man called a kueUing system ; but the only system to 
which the word leveUing is truly applicable, is the he- 
reditary monarchical system. It is a system of meniai 
leveUing. It indiiscriminately admits every species of 
character to the same authority. Vice and virtue, 
ignorance and wisdom, in short, every -quality, good 
or bad, is pnton the same level, kings succeed each 
other, not as rationals, but as animals. It signifies 
not what their mental or moral characters are. Can 
we then be surprised at the abject state of the hu-* 
man mind in monarchical countries, when the go- 
vernment itself is /ormed on such an abject levei^ 
ling system ? — it has no fixed character. To^ay it 
is one thing ; to-morrow it is something else. It 
changes with the temper of every succeeding indi-- 
vidual, and is subject to all the varieties of each. It 
is government through the medium of pasiiona and 
accidents. It appears under all the various charac- 
ters of childhood, decrepitude, dotage, a thing at 
nurse, in leading strings, or in crutches. It reverses 
the wholesome order of nature. It occasionally 
puts children over men, and the conceits of nonage 
over wisdom and experience. In short, we cannot 
conceive a more ridiculous figure of government, 
than hereditary succession, in all its cases, pre^ 
seats." 

^' Pafisiiig over, for the present,. all the evils and- 
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nischiefs which monarchy has occasioned^ 
wofldj nothing can more etfectuaHy prove !(» 
lessaessiD a state of civil government, than ma 
it hereditary. Would we malce any office here 
ry that required wisdom and abilities to fill it? 
where wisdom and abilities are not necessary, : 
anoffice, whatever it may bo, is siiper6uoug oi 
significant. 

" Hereditary succession, is a burlesque upon 
n«rchy. It puts it in the most ridiculous ji^^i 
presenting it as an otHce which any child or : 
may fill. It requires some talents to be a com 
mechanic ; but, to be a king, re<}uires only the 
mal figure of a man— 4 sort of breathing aat^ 
too. This sort of superstition may last a few j 
more, but it canqot loug resist the awakened re: 
and iaterest o£m&o. 

" Experience, in al) ^es, and in all oountriea, 
demonstrated, that it is impossible to control ne 
in her distribntioa of mental powers. She j 
them as she pleases- Whatever is the rule 
which she, apparently to us, scatters them an 
mankii^d] that, rule remains a secret to man. 
would be as ridiculous to attempt to fix the hai 
taryshj^ of huiaan beauty, as of wisdom. W 
ever wis4chq eonstitiiently is, it is like a eee( 
plant : it may be reared when it appeara, but it 
not be voluntarily produced. There is always a 
fi^eney somewlwie in the general mass of so< 
fiv all iMirpMtes ; but with respect to the par 
society, it is continually changing its place. It 
in oneJO'day, in another torraorrow, and has, i 
probably visited in rotation ev^y&mily of theet 
end again withdmwn. 

" I smile to myself when I contemplate the rid 
lous insignificance into wiiich literature and all 
saences would sink, were they made heredit 
and I carry the wnie idea into governments. 
hereditary govenxtf ii as incoKiistent as la Iwi 
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tary a«ibor. I know not whether Homer or Euclid 
had sons ; hut I will venture an opinion, that if they 
had, and had left their works unfinished, those sons 
could not have completed them. 

^' How irrational then is the hereditary system 
which establishes channels of power, in company 
with which wisdom refuses to flow ! By continuing' 
this absurdity, man is perpetually in contradictidir 
with himself; he accepts, for a king, or a chief ma- 
gistrate, otr a legislator, a person whom he woukt 
not elect for a constable. 

^^ But what is this thing which Mr. Burke calls 
monarchy? Will he explain it? All men can un- 
derstand what representation is ; and that it must 
necessarily include a variety of knowledge and ta- 
lents. But what security is there for the same qua- 
lities on the part of monarchy ? or when this mon- 
arch is a child, where then is the wisdom ? What 
does it know about government ? Who then rs the 
monarch, or where is the monarchy ? If it is to be 
performed by regency, it proves to be a farce. A 
regency is a mock species of a republic, and the 
whole of monarchy deserves no better description. 
It is a thing as various as imagination can paint. It 
has none of the stable character that government 
ought to possess. Every succession is a revolution, 
and every regency a counter-revolution. The whole 
of it is a scene of perpetual court cabal and intrigue, 
of which Mr. Burke is himself an instance. To ren- 
der monarchy consistent with government, the next 
in succession should not be born a cbiM, but a man 
at once, and that man a Solomon. 

^* It is ridiculous that nations are to wait, and 
government be interrupted, till boys grow to be 
nen.'* 

From these remarks <m the objectionable featmes 
of the nonarchical system, we might now proceed to 
stiow, fiom the practical operation of the 
ooQstitatioD, Ihoiqifa aided> as it andoabledl 
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the deiiiocratical infusion of the bouse of commonsr^ 
how far short it falls of providing for Xhe genera) 
happiness ami liberty, of the great body of the peo- 
ple. The nobility and the gentry, the wealthy mer- 
chant and the thriving farmer, are, it may be conce- 
ded, protected in the enjoyment of their rights and 
liberties, by the provisions of magna charia and the 
wise and salutary system of British jurisprudence. 
But what shall we say of the moBSj who compose 
the laboring class ; what of the paupers who swarm 
throughout the land in inconceivable distress, while 
pampered luxury and bloated wealth are revellin'g in 
Qvery human enjoyment ? What shall we say of the 
corn laws and the poor laws, and the law of settle-^ 
ments, which forbid the laboring man, whom the 
overseers pronounce likely to become chargeable to 
the parish, to move to any other parish than that to 
which in parochial language he belonged? What 
shall we say of parish charges of '' so much paid for 
men and boys standing in the pound,'^* where they 
had been enclosed, under statutory regulation, like 
the beasts of the field distrained for rent ? What of 
the universal wretchedness pervading the lower class- 
es, and what of the ruinous wars which have crushed 
the nation with their monumental debt?" But hear 
one of their most eloquefnt and able writers, (Sir James 
Mcintosh, Defence, 337.) We are boWly challenged, 
says he, to produce our proofs ; our complaints are as« 
serted to be chimerical, and the excellence of our go- 
vernment is inferred from its beneficial effects. Most 
unfortunately for us, most unfortunately for our coun- 
try these proofs are too ready, and too numerous. We 
find them in that monumental debt, the bequest of 
wasteful and profligate wars, which wrings from the 
peasant something of his hard earned pittance ; to 
which the madness of political quixotism adds a mil* 
liantot everyfarthing that ministerial empiricism pays^ 



* This fact is taken from a late Review. 
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. and which menaces our children, with convulsions 

f and calamities, of which no age has seen the parallel. 

We find them in the bloody roll of persecuting. sta*^ 
tutes, that are still suffered to stain our code. * ^ 
i We find them in the ignominious exclusion of great 

* bodies of our fellow citizens, from pubtic trusts, by 

tests which lewiurd falsehood and punish probity ; 
which profane the rites of the religion whtcli they 
^ pretend to guards and usurp the dominion of the Qo^ 

they profess to revere ! We find them i^ thQg^awii:^ 
corruptions of those who administer the go vef nment ; 
in the venality of a house of commons, which has be-^ 
come only a cumbrous and expensive chamber for 
registering ministerial edicts ; in the increase of a 
nobility, arrived to a degradation by the proiusioo 
i and prostitution of honors, which the most zealous 

partisans of democracy would have spared them^ 
We find them above all, in the rapid progress which 
has been made to silence the great organ of public 
opiaion, the press, which is the true control on min*. 
isters and parliaments, who might else, with impuni- 
ty, trample on the impotent formalities^ that form the 
pretended bulwark of our freedom. The mutual 
I control, the weli-poised balance, of the several mem- 

bers of our legislature aro th^ visions of theoretical^ 
or the pretexts of pmctical politicians. It is a gov<^ 
I ernment noi of cheek but of oem<pif acy^ a co^spir" 

acy which can only be repressed by the ^nmgy of 
popular opinion." 

Admitting the high wrought character of the |b«e-< 
going picture, whose dark coloring receWed net 
doubt much of its gloom from the bitterness of poU-> 
i tical feeling during the throes of the French revoke 

r tion, we may surely be excused if we hazard the as* 

sertion that the British government cannot be the 
J ia^^rtial guardian wd protector of the rights, and 
m liberties, and happiness of the grea>t body <h the peo« 
^ pie. It cannot be denied that there must be some** 
thing vicious or something rotten^— ^something posi« 
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tivelj' mischievous, or something deplorably wanti 
in a ^stem where weakh and misery, ^andeur t 
sqaatid poverty, baughttness and servility, are to 
foand perpetually in revolting contrast. Yet let 
not condemn without diatinctioo. Let us not 
justly deny to merit, merit's due. In this, as in ev 
good and evil beneath the sua, there are obvi< 
gradations. No just and accurate observer, for 
stance, can place the political and civil liberty o 
Russian or a Turk, upon the same level with tha 
the people of Great Britain. However strong, i 
indeed however natural may be our impressions i 
our prejudices against the structure of that gor« 
ment ; however justly we may condemn their s 
jection to a monarch of inordinate powers, and 
sobordination of the mass of society to a proud a 
/tocracy, we canoot without injustice deny, that th 
are many excellent features in then* institutions, t 
many efficient barriers against the oppressions of 
government. Even the infusion of democracy, ( 
i B.C. 50, 51, 158.) in their legislative body I 
nishes no inconsiderable check to the power Imtl 
crown and noble, and gives to public opinion, i 
to the voice of a portion of the commtmalty, a f 
vailing influence in the councils of the nati 
While therefore the British constitution, conresse 
falls very far short of the liberal principles which 
have introduced, (and aA we all think bo successfu! 
we should not be blind to those excellencies, wh 
have served as the model of some of the moat vt 
able features of our own institutions. The admira 
securities whioh have been introduced for the j. 
tection of life, of personal liberty, and property ; 
trial by jury, the habeas Qorptu, and an indepeud 
judiciary; the existence of annual parliaments; 
a co-ordinate and co-equal branch of the legislat 
taken from the body of the people, responsible 
them, and having with them common interests i 
common feelings ; the dependence of the crown 
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the popular branch for suppltefi, and the ehanges of 
ministry which take place at its bidding, all give to 
the government of Great Britain an impress of friBe-* 
dom, which is no where else to be found upon earth, 
except on our own shores. These valuable safeguards 
of the subject too, it must be recollected, have beeo 
wrung from the monarchy in the struggles of six hun- 
dred years, by a people, who by foreign conquest and 
by feudal constitutions, had been reduced to the most 
degraded^ subjection : and if they have heretofore 
been unable by their efforts to elevate themselves to 
their proper grade' on the one hand, and to bring 
down the powers of the crown and reduce the ki'* 
fluence of the nobles on the other, it has more 
than probably arisen from the conscious enjoyment 
of a large portion of happiness and liberty, and 
from a natural and not ill-grounded dread of innovar 
tion, which leads them to bear the ills thjey have, ra- 
ther than hmdrd those they know not of. That drea4 
may have taught them, (in the language of our 
declaration of Independence) the solemn truth, that 
'' prudence dictates, that gcvemmenJta Umg estab- 
lished should not be changed fer light and trmk* 
stent causes f^ and 'they may accordingly, (as all 
mankind are prone to do) prefer " to suffer while 
evils are sufferable, than to right themselves by abo« 
lishing the forms to which they have been accustom- 
ed/' So long as the mass of the people acquiesce 
in the existing state of things from these considera- 
tions, that acquiescence is to some extent at lea^, 
inconsistent with the notion that the government is 
despotic. It can only safely be affirmed that its op* 
erations are oppressive on the lower classes, and that 
the happiness of the body of the community would 
probably be promoted, by introducing into their coin 
stitution more liberal principles, and breaking down 
the unjust distinctions which prevails be.tween the 
different ranks of society in that great and powerful 
kingdom. The restlessness of large portions of tho 
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^ople, and the loud tod well founded complaints of 
the great body of the laboring classes and the suf- 
ering poor, seem to justify the belief, that without 
some radical remedies of the existing evils by wise 
and judicious legislation, force — the ultima ratio of 
people as well as of kings — will be resorted to by 
the oppressed ; and a remedy will be sought for in 
the fearful panacea of revolution. The events of 
the last five years, have tended not only to confirm 
the truth of the idea, that there is a strong derno^ 
cratical infusion in the British constitution, but to 
add very materially to that infusion by the extinc^ 
tion of the rotton boroughs and the exclusion of 
nearly sixty members of the house of commons who 
formerly represented these ideal cities. If this has 
been effected before the crown and the nobles were 
shorn of their locks, what may hot now be expected 
when the rotten' borough system, the Sampson of the 
aristocracy, has been put down and the right of suf^ 
frage has been extended to a large portion of the 
kingdom. The next blow is the ballot — a blow that 
must be struck at the undue influence of the nobles, 
the gentry, the capitalist and the crown on the inde- 
pendence of elections ; and that will be followed, at 
no distant day, by '^ purifying the constitution of 
parliament," as Mr. Paley remarks, '< by the exclu* 
sion of placemen and pensioners.'^ These are in- 
deed consummations devoutly to be wished and most 
confidently to be expected ; for depend upon it, the 
remark which has been applied to aristocracy, will, 
in the present state of the world, prove eminently 
true of the democratic spirit : . 

Mobilitate viget, yiresque acquirit eundo, 
Parva meta primo, mox sese attolht in auriis 
Ingrediturque solo, et caput inter nabil a condit. 

Permit me to offer a translation in my own doggreh 

Still as it moves, with innate -power it grows, 
And gathfirs vigor as it onward goes. 
At first a pigmy, soon with giant size 
It lifts its bead in triumph to the skiesi 
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LECTURE IX- 



OF THE BRITISH CONSTITUTION. 

t have remarked that the constitution of Great 

^ Britain was in some degree tempered by the infu^ 

sion of democratical principles through the house 
of commons. We shall see by and bye, how im« 

i perfect the infusion is,.but it behooves us first to 

turn our eyes upon the house of lords, the supposed 
repository of the dignity, as it certainly is, of a large 
portion of the wealth and the power of the nation. 

I The predominance of the king in England over 

the aristocracy except as lord paramount und^r the 
feudal system, is not coeval with the form of govern* 
ment. Miller's View, 11, in note. William the 

I Norman could neither make laws or impose taxes in 

his dutchy without the consent of his barons orprinci'* 
pal landholders ; and when those powerful chief- 

^ tains obtained large possessions in England and be* 

came grandees of the kingdom, they doubtless as* 
serted the same independence and the same privile* 

i ges which they had enjoyed in their own country. 

' Yet, it is evident, that William and his successors 

were not content with this state of things, and that 

I they were continually striving, by masterly strokes 

I of policy and the exercise of their power and influ- 

ence, to extend their authority and to invest them* 

. selves with all the prerogatives of a great king, in- 

I stead of resting contented with the more limited 

^ privileges of a lord paramount. 

The struggles between the crown and the feudal 

) 
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barons was carried on for centuries with various suc- 
cess. Though the barons were the oppressors of 
their vdssals, they resisted the encroachments of 
power and availed themselves of the imbecility of the 
more feeble princes to wring from them their rights 
and privileges. Such was the case of magna charta. 
But from the reign of Henry VII. the union of the 
crown and the commons by degrees depressed the for- 
mer exorbitant power of the nobility, and elevated 
that of the kingly office. So that in modern times, 
though the lords have formed indeed a third estate, 
yet their power would be but little felt but for their 
intimate connexion with the crown and the aristocra- 
cy of wealth in the house of commons. Their in- 
fluence is, indeed, to be seen in the subserviency of 
the lower classes to the upper. Intelligent observers 
remark, that while between themselves the manners 
of the nobility are bland and unassuming as be- 
comes well-bred gentlemen, yet towards their inferi- 
ors, they are haughty and overbearing. And on the 
other hand, though in the remaining classes of so- 
ciety, the higher ranks are domineering and inso- 
lent towards those beneath them, yet they are them- 
selves condescending and deferential to the members 
of the aristocracy and pay the most condescending 
homage to all who bear a title. 

There are, indeed, very marked differences be- 
tween the various aristocracies which have existed in 
the world. In some, the whole power of the state 
is absolutely vested in an assembly of a particular 
class or order, " the members of which, neverthe- 
less, separately and individually possess no authori- 
ty or privilege beyond the rest of the community. 
Such was the constitution of Venice. In others, 
the nobles may in their several and individual capa- 
cities be invested with great persmal authority and 
immunities such as were exercised in the feudal 
limes by lords over their vassals. Where this is the 
case, and where at the same time the powers of 
1» 
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sovereignty are wielded hy the aggregated authority 
of this privileged nobility, (as at one time was in effect 
the case with the government of Poland,) the worst 
and most oppressive of all governments is created. For 
this is a domination in which tyranny is exercised 
not only in the conduct of public affairs by an as- 
sembled senate, but it is brought home to the fireside 
of every individual through his immediate lord and 
master. Like the plagues of Egypt, the mischief 
intrudes itself into our bedchambers and our knead- 
ing troughs. The first species of aristocracy is 
therefore more tolerable than the last: for although 
many of those who compose it might be profligate 
enough to abuse the authority of their stations in 
the prosecution of private designs ; yet all not being 
tempted to the same injustice, nor having the same 
union of design, or the same end to attain, it would 
be difficult to obtain the consent of a majority either 
to specific acts of oppression, or to oppressive laws 
upon the mass of the commonalty. But where the 
body is composed of members having vassals under 
their power, and all united by a common interest to 
maintain and to exercise their individual diuXhoniy 
and exactions by augmenting the general power of 
the class, there will be. no limit to human suffering 
but the capacity of human endurance. Moreover, 
a government like this is a many-headed monster; — 
not a government of thirty tyrants only, but of hun- 
dreds. One tyrant is bad enough, whether the ty- 
ranny reside in a single person or a senate, acting 
only as an unit ; but the single tyrant or such a se- 
nate cannot exercise oppression in such infinite de- 
tail, as a numerous nobility over their respective vas- 
sals and dependents. Of all species of domination 
tIfcreforiB, this 1i the most odious. The freedom 
and comfort and satisfaction of private life are more 
constrained and harrassed by it than by the most op- 
pressive laws ; its domiciliary visits and .its endless 
exactions are more vexatious than the lawless will of 
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the most arbitrary monarch. From his observation 
and his injustice, the wretched subject may fly. He 
may shriqk into obscurity, and be removed by dis- 
thrice from his grasp or protected by insignificance 
from his notice. His omnipotence is limited at least 
by want of omnipresence. But. from an aristocracy 
of privileged notijity like the feudal lords there is 
no escape. The tyranny- is as omnipresent as it is 
omnipotent. Like the polypus, it insinuates its at- 
tenuated fibres through all the interstices of society, 
and with, its cancerous ramifications reaches every 
portion of the body politic. 

A third species of aristocracy, like that of Great 
Britain, is more harmless than either of the former, 
Though' invested with a share of. legislative power, 
it 'cannot boast of .absolute domiuion, and is there- 
fore incapable of exercising the tyranny of a Vene- 
tian senate or a Polish diet. In short, it constitutes 
no government of itself, being checked and cori- 
troUM by crown and people. And though it springs 
from the stern and iron-handed tyranny of the feudal 
sy3tem, yet has it been so deprived of all its harsher 
features, as to present but little to complain of in 
our day in the power of individuals over their infe- 
riors. The partial legislation arising from their com- 
bination with the aristocracy of wealth among the 
commons constitutes the real grievance of which 
the people have reason to coniplain. We have al- 
ready, seen the advantages attributed by Mr. Paley 
to this branch of the British government. Permit 
me to add an extract from our favorite commentator 
upon the same subject, whose calm and sober views 
a.i:e better suited to our purpose than the splendid 
declamation and highly wrought encomiums of Mr. 
Burke. 

'^ The distinction of rank and honors is necessary 
ia eyery* well-governed state, in order to reward 
such as are eminent for their secvices to the pub- 
iiCf ia a manner [the most desirable to individuals, 
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and yet withoat burden to the community ; exciting^ 
thereby an ambitious yet laudable ardor/and gene- 
rous emulation, in others : and emulation, or Tirtu- 
ous ambition is a spring of action, which, howeveF 
dangerous or invidious in a mere republic, or unddir 
a despotic sway, will certainly be attended with good 
efiects under a free monarchy, where, without tie-' 
strpying its existence, its excesses may be continual- 
ly restrained by that superior power, from which all 
honor is derived. Such a spirit, when nationally 
diffused, gives life and vigor to the community ; it 
sets aU the wheels of government in motion, which, 
under a wise regulator, may be directed to any bene- 
ficial purpose ; and thereby every individual may be 
made subservient to the public good, while he prin- 
cipally means to promote his own particular views. 
A body of nobility is also more peculiarly necessary 
in our rhixed and compounded constitution, in order 
to support the rights of both the crown and the peo- 
ple, by forming a barrier to withstand the encroach- 
ments of both. It creates and preserves that gra- 
dual scale of dignity, which proceeds from the pea- 
sant to the prince ; rising like a pyramid from a 
broad foundation, and diminishing to a point as it 
rises. It is this ascending and contracting propor- 
tion that adds stability to any government ; for when 
the departure is sudden from one extreme to ano- 
ther^ we may pronounce that state to be precarious. 
The nobility, therefore, are the pillars which are 
reared from among the people more immediately to 
support the throne; and, if that falls, they must al- 
so be buried under its ruins. Accordingly, when in 
the last century the commons had determined toex^ 
tirpate monarchy, they also voted the house of lords 
to be useless and dangerous. And since titles of 
nobility are thus expedient in the state, it is also ex- 
pedient that their owners should form an indepen* 
dent and. separate branch of the legislature. If ih'ej 
were confounded with the mass of the people, and 
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I ike them had only a vote in electing represental 
t heir privileges would aoon be borne down and ( 
whelmed by the popular torrent, which would c 
tiially lev^l all (jiistinctions. It is therefore hi, 
ngcessary that the ^ody of nobles should have a 
tijict assembly, distinct deliberations, and disl 
powors from the commons." 

Afler this lair and candid quotation of the o 
ions of the most distinguished admirers of the h( 
of lords as a constituent part of the governmen 
Great Britain, I hope I shall be excused for ofTe 
the views of others (Tuck. Appendix, 39, 40, ! 
223, 224,) who vehemently denounce it. 

" In aristocracies where the whole power is lod 
in a senate, or council of men of eminent stat 
or fortunes, one may sometimes expect sufficient 
<lom and political abilities to discern and accom[ 
whatever the interest of the state may require, 
there is no security against factions, seditions, 
civil wars; much less can this form secure fidelil 
the public interest. The views of a corrupt sei 
will be the aggrandizing of themselves, their ft 
lies, and their posterity, by all oppressions of 
people. In hereditary senates these evils are 
tain; and the majority of such bodies may e 
want a competent share of talents to discharge 
duties of their stations. Among men born in 1 
-stations of wealth and power, ambition, vanity, 
solence, and an unsociable contempt of the lo 
orders, as if fhey were not of the same specie! 
were not fellow-citizens with them, too freque 
prevail And these high stations afford manyo' 
«ionB of corruption, by sloth, luxury, and debauch 
the general forerunners and attendants of the ba 
venality. An unmixed hereditary aristocracy, if 
the worst, must be among the very worst form 
sovernment, since it engenders every Gpecies of 
ID a government, without producing any coun 
vailing benefit, or advantage. 
18» 
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*^ In a council of senators elected for life, by the 
people, or by any^^pular interest, there is more rea- 
son to expect both wisdom and fidelity, than rn the 
case of an hereditary aristocracy : but hewfe the co^ 
gent tie of responsibility is wading ; and without 
that, the ambitious views of enlarging their powers^ 
and their wealth, will supercede all ideas of gratitude, 
or fidelity to those to whom they owe their elevation. 

** When new members are admitted into the sena- 
torial order by an election, in which the right of suf- 
frage is confined to such ^s have already obtained an 
admission into that order ; or where the right of ad- 
mission into the senate itself is vested in that body ; 
the senate will infallibly become a dangerous cabal, 
(without any of the advantages desirable in civil 
polity,) and attempt to make their office hereditary. 
When senators are entitled to the privileges of that 
station in consequence of possessing a certain de- 
gree of wealth, the burthens of the state will, with- 
out exception, bie thrown upon the poorer classes of 
the people. Thus aristocracy, whatever founda- 
tion it may be raised lipon, will always prove a most 
iniquitous and oppressive form of government;" 

"The house of lords is composed either of riew 
made peers, or of such to whom that honor has been 
transmitted by hereditary right ; we may admit, 
though the fact will hardly justify it, that the new 
made peers have a chance of being selected fijr 
their superior wisdom ; nay, that is universally tKe 
case ; the portion of wisdom thus acquired, even in 
the creative reign of George the third, could never 
be sufficient to countetbalance the large majority of 
hereditary peers, who affect to bold in great contempt 
the talents and learning of their new created breth- 
ren. The wisdom of this body rests then upwn the 
chance of natural talents, with the advantages of 
education to improve and rpature them. As to the 
latter, should we admit that a child, who, from, the 
moment he is capable of makitig any observation, 



sees himself treated as a superior being, would i 
the same stimulus to improve, aA#ne who is tat 
to consider the road to science as the only one wl 
leads to^istincUon, no advantage could be claii 
in- &vor of the hl^ditary legislator, unless it shi 
be proved that the benefits of education are ne 
sarily confined U> that classof men. — The quea 
rest»then solely upon the mode by which the no 
ty become legislators, and here every arguu 
against the transmtssion of talents and virtue in 
reditary succession, recurs with accumulated fc 
the chance of this inheritance being confined bj 
laws to the eldest son."* 

"The senate of the United States, as we I 
seen, is composed of individuals selbcted^lw' i 
probity, attachment to their country, and talent 
the legisiatures of the respective states. They i 
be citizens of the states for which they are-chos4 
their merits must be known, must have been di 
guished, and respected. Age must have mat 
the talents, and confirmed the virtues which dav 
with chihihood, or shine forth with youth. V,i 
pies must have been manifested, and conduct 
evinced their rectitude, energy, and stability .>r^I 
vacation of character can scarcely obtain admit! 

" • The rightof primogeniture to ibe ioherilance of ^ 
and talcQis, has alwnys appi'ared lobe questioaibk, ! 
may draw our conclusion from ihe authority of ihe e 
BCtipluree. The first born son of the firal mao, was a 
derer. The firstborn son of Abrabara, (by a coDcutf 
mast be coafessed,) was an outcast from society ; his 
was aeainst every man. and every man's hand against 
The first born son o( Isaac was, by ibe dispensaliona < 
divine providence, postponed to his younger brother 
first born of Jacob went up on to his father's bed, andi 
it : and the sceptre was iranamitled 1o the race of Jl 
the firsi born of Jesse, appeared worthy in the sight i 
prophet, but he, with six of his btPthren, was rejected 
vor of David the youngest; and the Grst born of that 
David, was by the same providence Kt aside in fai 
Solomon his youngeat «oa." 
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where the trust is important, elections rare, and Irm* 
ited to an individu*^, or, at most, to two. The whole 
number of senators are at present limited to thirty- 
two — it is not probable that they will evem^ exceed 
fifty. — A late writer* has observedl(.that an a*^ssembly 
of Newtons, if they exceeded a hundred, would be 
a mob. The British house of peers consists of 
twice that number at the least, and may be increased, 
at the will of the prince, to any number.f The sena- 
tors of America have the interest of a state to pro- 
mote, or to defend. A British house of peers has 
the privileges of the order, the interests of the cor- 
poration of aristocracy, to advance. Their wisdom, 
their exertions, are directed to their own personal 
aggrandifeemeift. — Those of an American senator 
can scarcely find an object, except the good of the 
nation, or of the individual state which he represents. 
A peer holds himself responsible to no one for his 
conduct ; a senator is responsible to his constituents, 
^nd if he abuses their confidence, will be sure to be 
displaced, whilst the former hugs himself in the se- 
^^prity and stability of his station. I say nothing of 
the bench of bishops. The independence of that 
body iitfl been too frequently questioned to .render 
them respectable, even in the eyes of their own na- 
tion, as a part of the legislature. 
* ",A member of the house of lords, may make 
another' lord his proxy, J to vote for him in his ab- 
sence ; a privilege which he is supposed to derive 
from sitting there in his own right ; and not as one of 
the representatives of the nation . He may likewise, 
by leave of parliament enter his protest against any 
measure, analogous to which we have seen that the 
.yeas and nays of either house of congress shall be 
ccdled, if one fifth part of the members present con- 
cur therein."<5> 

* Mackintosh. 

t The temporal peers of Great Britain are said to amount 
to two hundred and twenty at this time. 

i 1 Black. Com. p. 16S. ^ C. U. S. Art. 1. s. 5. 
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ifext let me present you with the racy remat 
• very popular writer already cited, to whose pei 
revolutionary ancestors were not a little indebtt 
the great struggle for eur liberties. 

'.'That, then, wllich is called aristocracy in 
countries, and nobility in dthers, arose out o 
gofernments founded upon conquest, It wai 
ginally a military order for the purpose of sup 
ing military government (for such were all go 
ments founded in conquest ;) and to keep up e 
cession of this order for the purpose for which i 
established, all the younger branches of those 
ties were disinherited, and tbelawofprtmoj^efl* 
ship set up. 

" The nature and character of aristocracy s 
itself to us in this law. It is a law against ever 
of nature, and nature herself calls for its des 
tion. Establish family justice and aristocracy 
' By the aristocrattca) law of primogenitureship, 
family of six children, five are exposed. — Arist 
cy has never but one child. The rest are beg' 
to be devoured. They ate thrown to the can 
for prey, and the natural parent prepares die v 
tural repast. 

" As every thing which is out of nature in 
aflfects, more or less, the interest of society, so 
this. All the children which the aristocracj 
owns (which are all, except the eldest) are, in { 
lal, cast like orphans on a parish, to be provide 
by the public, but at a greater charge. Unnec 
ry offices and places in governments and c 
are created at the expense of the public, to n 
tain them. 

" With what kind of parental reflections car 
tkther or mother contemplate their younger 
spring. By nature they are children, and by 
riage they are heirs ; but by aristocracy thej 
bastards and orphans. They are the flesh and I 
of their parents in one line, and nothing aki 
them in the otlter. 
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Let us.examioe the grounds op which the French 
constitution resolved against having a house of peers 
in France. 

'^ Because, in the first place, as is already oientioned, 
aristocracy is kept up by family,, tymnny and injustice. 

'^ Secondly, because there is an unnatursd unfit- 
ness in an aristocracy to be legislators for a nation. 
Their ideas oT distributive jttstice are corrupted at 
the very source. They begin life by trampling on 
all their younger brothers and sisters,, and relations 
of every kind, and are taught and educated so to 
do. With what ideas of justice or honor can that 
man enter an house of legislation, who absorbs in 
his own person the inheritance of a whole family of 
children, or doles out to them some pitiful portion 
with the insolence of a gift ? 

" Thirdly, because tho idea of hereditary legisla-** 
tors is as inconsistent as that of hereditary judges, or 
hereditary juries ; and as ab3urd as an hereditary 
mathematician, or an hereditary wise man ; and as 
ridiculous as an hereditary poet-laureat. 

^^ Fourthly, because a body of men holding them^ 
selves accountable to nobody, ought not to be trust? 
ed by any body. 

*^ Fifthly, because it is continuing the uncivilized 
principle of governments founded in conquest, and 
the base idea of man having property ip man, and 
governing him by personal right. 

'* Sixthly, because aristocracy has a tendency to 
degenerate the human species. By the universal 
economy of nature it is jknown, and by the instance 
of the Jews it is proved, that the human species has 
a tendency to degenerate, in any small number of 
persons, whisn separated from the general stock of 
society, and intermarrying constantly with each, 
other. It defeats even its pretended^ end, and be- 
comes in time the opposite of what is noble in man. 
Mr. Burke talks of nobility ; let him shew what it is. 
The greatest characters the world have known, havQ 
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rose on the democratic floor. Arietocracy has 
been able to keep a proportionate pace wiih dt 
cracy. The artificial noble shrinks into a dwari 
fore the noble of nature; and in the few insta 
(for there are some in all countries) in whom 
ture, afi by a miracle, has ^survived in ariatocr 
those men despise it. But it is time to proceed 
new subject." 



LECTURE X. 



1 have already called the attention of the stui 
to that passage of the Commentaries in which 
Blackstone claims for the British constitution an 
fusion of democracy. -'The house of commo 
says he, " freely chosen by the people from ara 
themselves makes the government a kind of de 
cracy." — Vol. 1, p, 51. And again; "The c 
mons consist of all such men of property in 
kingdom as have not seats in the house of lo 
every one of which has a voice in parliament, ei 
personally, or by his representatives. In a tree i 
every man, who is supposed a free agent, ougl 
be in some measure his own governor; and th 
fore a branch at least of the legislative power shi 
reside in the whole body of the people. And 
power, when the territories of the state art; e 
and its citizens easily known, should be exerc 
by the people in their aggregate or collective ca( 
ty, as was wisely ordained in the petty republic 
Greece, and the first rudiments of the Ronan si 
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Bot thii will be h^hly isconTenient, when tfae pub- 
He territory is extended to any considerable degree, 
and the number of citizens is increased. Thus when, 
after the social war, all the burghers of Italy were 
admitted free citizens of Rome, and each had a vote 
in the public assemblies/ it became impossible to dis- 
tinguish the spurious from the real voter, and from 
that time all elections and popular deliberations grew 
tumultuous and disorderly ; which paved the way 
for Marius and Sylla, Pompey and Caesar, to tram- 
ple on the liberties of their country, and at last to 
dissolve the commonwealth. In so large a state as 
ours, it is therefore very wisely contrived that 
the people should do that by their representatives, 
which it is impracticable to perform in person ; re- 
k presontatives, chosen by a number of minute and 

separate districts, wherein all the voters are, or easi- 
ly may bo, distinguished. The counties are there- 
. fore represented by knights, elected by the proprie- 

I tors of lands ; the citizens and boroughs are repre- 

sented by citizens and burgesses, chosen by the 
morcantilo purt, or supposed trading interest of the 
nation ; much in the same manner as the burghers 
\ in the diet of Sweden arc chosen by the corporate 

towns, Stockholm sending four, as London does 
with us, other cities two, and some only one. The 
number of English representatives is 513, and of 
Scots 45 ; in all 558. And every member, though 
chosen by one particular district, when elected 
^nd returned, serves for the whole realm ; for 
the end of his coming thither is not particular, but 
general ; not barely to advantage his constituents, 
but the eomnioi^ wealth ; to advise his majesty (aa 
appears from the writ of summons) " de canunmni 
coMilio SHptr niBgMis qtiibusdam arduis ei wrgem^ 
tib«9> rifg^m^ ^aium^ defmirionem^ regni AngUm 
<^ tcclssuB ^Mg^ltcoiUB coiiceriieiili6tt«.'' And there- 
fore he is not bound, like a deputy in the onited 
ptovinoes, to consult with, or take the advice of, his 
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Constituents upon any particular point, unli 
himself thinks' it proper or prudent so to do. 

"These are the constituent parts of a parlia 
the king, the lords spiritual and temporal, an 
commons. Parts, of-which each is so necc 
that the consent of all three is^ required to maj 
new law that shall bind the subject. Whate 
enaoted for law by one, or by two only, of the 
is no statute-; and to it no regard is due, unj 
matters relating to their own pri vileg es." 

It cannot fail to be highly gratiflk^o every 
of our free instituticHis, resting a^jp^y. do, npt 
basis .of -democratical principles to hear these c 
tnlogiums, from the pen of a monarchist, upot 
spir^tiMid influence in securing the real happin 
the Bpople. Well indeed are they deserved 
ever^liberal minded Englishman. Imperfect 
itiCunon bf democracy is in the British constl 
it would not be difficult to trace to it all those 
principles of freedom which are the boast of En 
men and which, distinguish their institutions 
the gloomy absolutism of the continent. In m 
Abti declaration, I am well aware of all that has 
forcibly advanced against the state of represeni 
in the hoiise of commons, a^inst the system o 
ten'' boroughs, which prevaRed before the la 
Sarm, against the venality and corruption of the 
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nd the Ijosts of placemen^nd pensioners thati 
itrtall and too pliantly obey the lead of a t 
phant ministry. I am well a^uef that one o 
mos {^eloquent of British statesmfli has declare< 
the appellation of the teriti popular represent 
to the house of conpmons is the " most insoleni 
preposterous abuse of language in ti|e TDcabuli 
tyrants." An abuse of language it is indeed t 
K a fair representation even n3w, but ij^doe 
follow because it is unequal Uiat'lt does not in 
i^l^ee' represeni, the intQr^ts,*the opinions. 
eve6 the wishes of the nation. It^ToK not fc 
13 
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ministerial influence too readily' coOi' 
complying support of obsequious parti- • • 

ordinary measures of their admtniatra- 
ley would find even in them, the supple ^ 

(vould sustain an attempt to extinguisli 
liberty which still ytihine out in the BrjtiEti 
1 amid surrounding glooni. Whal'min- 
ill (heir influence, couM repealttte^^^was 
bolish the trial by jury ? WHat n^pAry 
jr retainers enough to dispense wiro aft- 
menJife'^ to tear from the commons' 
urse^^|s of the nation ? None— none 

Veiiai 89 they may be, they would iWilh 

hurl from the seat of power, any ihinifr' ^ 

}uld venture to assaillt these important ^ 
if their liberty. Vena] as they mayb^. 
It set at defiance the angry denu^ia- 
betrayed and indignant nation. Instfjer- 

representation is, the people aTeJea,m 
itions of the commons; and however oi^ 
at government in which the people are 
reciaely the same degree under the san^- 
ice of the principles of democracy. J 
■ indeed thatit Oiattera not in what man- *** ' 
luence is produced, but I will pay t[iat 

does exist, il^^s wholesome and beni^, 
er iliinute, it is essentially the 'demoCra- ^^ ' 
:iple. It IE an important p<Hnt gained ^W^- 
v-making powef is in the hands «f thoafc:''Mh . ^ 
; commt^n interest and a common feelinjF' ^ 
-eat bodjfot the people. Few men will 
I to enact laws .which ate to <7perat«to 
ppression. Few will oppress themselves 
re \ft oppress ^others. Few who will not 
ession'oy which others may sufferrwhen 
b^4t tfaef^selves. XJna aalwt comfBtwei 
gUie Btronjg chain which binds togethisr 
ner ana t^ p^ple. Where it is desllv^ 
t brokenf by Ibrce but' <lissol,ved by c^S^ 



%iption. The 'commoner will battle forJiun 
posterity and his fellows, unless, like Juda»,' 
m sold himselfforgold; and fortunately in all tiri 
W' hsiwe been found among the memberB of tnj 
of commons not a few upright patriot ■ wq 
thirty pieces could not buy. These form a i 
which breasts the ministerial attack — sounds 
sin to the people — casts dismay amo;ig thef 
power, and threatens with overthrow and del 
reckless and unscrupulous minister who won 
to aim a blow at the vitals of their constitutii 
I cannot therefore doubt that though ia tl 
nary concerns of administration the undue ir 
of the crown paralyzes the popular principle 
government, and though very undue weight 
ferred on rank and wealth in the house of cc 
itself, so as to give a preponderating inSuent 
faigher classes eves in that body, yet there 
the whole much Justice in the opinion of Mr. 

• stone, that the house of commons does give e 
■■ :cralic character to the British constitution.* 

^VKsaid that it may be attributed every valuable 
pie W(hich has been engraded into their laws 

• , V ' '.'port ^f the liberties of the people. To wbi 
. '^ Source can we trace them ? To the crown ? 

""did aroitrary power voluntarily lay down tt 
tre ot magnanimously tie up its own hands 
we trace it'to the Darons? When did th 
ftsted order ever iota for the emancipation < 
vassals ? Never but when their object was 
down the powefs of the crown by the assist 
the peopl^. The crown and the nobles i 
ceaseless hostilities for centuries, have altc 
purchased the confederacy of the commons, 
mitigation of their oppressions and the exte: 
their privileges and their rights. Such, fr 
pages of history, appears to hkve been tl 

* Mr. Home seeine to have had the same idea of i 
«r cbmnwat.— Vol. 1, 432. 



' 1) magna charU whfch waf extorted at t|^ 
the swortf from the weakest and {he basest 
ih monarchs. Therb was then no house of 
r indeed and the great charter was obtained||«, 
fcrown,*m semblance at least by the barons " 
Two things, however, must be observed. 
itsand knights, with all the ret&iners of the 
Uh, and with inferior persons without nuna- 
ber, "assembled together in arms and advanced to 
) Oxford against the king." Now the knights them- 

selves in such a number were, in this contest with 
the crown, of the people's party, and must have had 
I a common feeling and a common concern with the 

' great body of the commonalty, whose interests there- 

fore they represented at Runiiemeade. But this 
was not all. They were followed to the field by 
I countless numbers of inferior people. These were 

"the thews and sinews" of the barons' power. Ac- 
cordingly, as Mr. Hume has well observed, the ba- 
, rona who alone had enforced "on the prince thiB 

' memorable charter were under the necessity of in- 

serting in it clauses of a more extensive and more 
beneficent nature than those which respected them- - 
selves alone. They could not expect the concur- 
f rence qf the people, without comprehending toge- 

ther with their own, the interests of inferior ranks of 
men; and all provisions which the barons fot their 
I own sake were obliged to make in order to ensure 

the lairand equitable administration of justice, tend- 
ed directly to the benefit of the vjhdU commuidty." 
I Thus we see clearly that the rights of the great 

' body of the community Was an object of the char- 

ter, and that the weight of the people was dist^nct- 
i \y/elt in its acquisition. 

' In another struggle with a succeeding monarch, 

Henry HI., the earl of Leicester, a bold, a popular 

^ and rebellious noble, with a view to "increase and 

f lurn to advantage his popularity, summoned a new 

parliament and fixed that assembly oa a Utore demo- 
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%ratical basis than any which had ever been as* 
sembled since the foundations of the monarchy. 
He ordered returns to be made of two knights 
from each shire, and, what is more remarkable^ 
of deputies from the boroughs ; an order of men, 
which in former ages, had always been regarded as 
too mean to enjoy a place in the national councils. 
This period is commonly esteemed the epoch of the 
house of commons in England. But though it de- 
rived its existelice from so precarious, and even from 
so invidious an origin as Leicester's usurpation, it 
soon proved, when sumnK)ned by the legal princes, 
one of the most useful, and in process of time, one 
of the most powerful members of the national con- 
stitution ; and gradually rescued the kingdom from 
aristocratical as well as from regal tyranny. The 
feudal system with which the liberty, and much more, 
the power of the commons was totally incompatible, 
begangradually to decline, and both the king and the 
commonalty, who felt its inconveniences, contributed 
favor this to new power, which was more submissive 
than the barons to the regular authority of the crown, 
and at the same time afforded protection to the in- 
ferior orders of the state." — Hume's Hist. Henry HI. 
Such was the origin and such the uses of the 
house of pommons, in the hands of kings and no^ 
bles, at its first institution. In the following reign 
of Edward it began to assume a more distinct and 
Important character, and to grow in influence and 
weight. It continued for many succeeding reigns in 
favor with the crown as a check upon the power of 
the nobles. Indeed, as, even in those early days, no 
subsidies nor levies could be laid upon the nation 
without |the [assent of parliament, and as the com- 
mons alone could impose a burden on their consti- 
tuency, the monarch was compelled at every meet- 
ing of the body to ask a vote of funds to meet his 
urgent necessities. In return for these, it soon be- 
came customary to prefer petitions for redress of 
13* 
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These causes cootribated not a little 
weight and importance or the com- 
Jly to give tbem that strength and in- 
thejr now possess in the British con- 
at they are a fair, fall and equal repre- 
he commtHialty cannot be affirmed i 
nee of the cronn on the floor of the 
Dona, throngh placemen and pension- 
irious other modes, is most extensive 
us cannot be denied ; and that through 
tuence and that of the aristocracy of 
th the representative body too lareljt 
iterests, the wishes and the feelings of 
r of tbe nation mast in all fairness be 
D theotherband, if we discard the pre- 
ich early education has given rise ; if 
the operatioDs of the government with 
eye, we shall be compelled to ac- 
lat with all its defects the ^ouse of 
3 all-important safeguard of the rights 
of a British subject. If those who 
the privilege of voting are not all ad- 
loUs, if the representation be stil] un- 
led between the different parts of the 
e lords and the great landholders pos- 
dioale influence over their teoantry 
them in a great degree to influence 
there is one security left. Thelawraa- 
far as the commons are concerned , is 
of those who are in fact a part of the 
iqually bound by the laws, and have a 
rest and a common feeling with them. 
:ominoD interest and a common feel- 
te iodependwit) even with those who 
y denied their right of being repre- 
Y carry therefore into the body df the 
nmons much of the popular feeling 
ir opinion ; and the bws which they 
le measures which they pursue are 
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in a good degree the dtotates of the popular 
timent. Un^rtunately, indeed, this is not al 
the case, as is distinctly manifested by the corn 
which the powerful influence of the great la 
proprietors has still retained, to the great oppre 
of the laboring classes. But this results fron 
yet imperfecl organization of the system, whi 
therefore still imperfect in its salutary operation 
effects. The beneficent action of the late refc 
neutralized in part, by the undue influence o 
crown but still more by that of the wealthy an 
noble over their dependants and their tenants, 
consequence is, that notwithstanding the extin 
of the power exerted through the rotten boro 
and the very great extension of the right of sui 
which has recently been effected, the power c 
aristocracy is still predominant through their 
ence over elections. If this could be effec 
prevented by the introduction of the ballot, if | 
men and pensioners were excluded from the h 
the ministers of the crown were denied a seat 
in its walls, we should probably find the hot 
commons in its effects as well as in its form en 
tobe ranked in the class of representative den 
cy and always ready to maintain and to exten< 
free principles of the government. 

I have been educated from my childhood i 
strongest prejudices against Great Britain an 
institutions. This was the natural conseq 
of the revolution (during the troubles of wl 
was born) and of the strong contrast existing4 
ny respects between our constitutions and hen 
when I look back through the vista of agee, 
what has been, and what now is, when I trat 
progress and witness the important though gi 
conquest by the nation from the crown, of the 
eflicient fortresses against arbitrary power, I c 
withhold the justice which is their due for all 
they have gained. Take even the apparently 
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olution, which after bringing Charles the 
the block, and declaring both the peers and 
be useless and oppressive, ended at last 
espotism of Cromwell. I have seen that key 
he national assenibly of France presented as 
ifing to the foremost man of all this world, 
tortal champion of American liberty. But 
re the keys of Newgate and of the once aw- 
ir of London ? You will find them in the 
wok ! in that memorable statute which gave 
■,as corpus to the nation ! — in that writ which, 
ismanic power unbolts the massive lock and 
>pen to the captive every prison-door in the 

y other evidence were wanting of the influ- 
the nation upon the conduct of affairs in 
[ish government, it is abundantly furnished 
lower which parliament possesses and exer- 
changing the ministry at pleasure. Fos- 
f the power of refusing supplies, and of par- 
the military power of the crown, they have 
3nt control over the executive branch of the 
lent. No ministry can carry on the go- 
it without a majority in the house of com- 
id those who cannot command that majori- 
' necessity obliged to surrender their places 
I. A new course of measures is thus, Jntn- 
forced upon the crown, however averse St 
lly be to the change demanded by the na- 
hus in 1783, the favorites of George III. 
ced to resign their power by a vote of a ma- 
the commons alone, though the lords were 
party ; and the coalition of North end Fox 
ed upon the crown, to the great annoyance 
and nobles. And though within a year 
inislers were dismissed and Mr. Pitt was re- 
d, yet an appeal was found necessary to the 
trough the election of a new parliament, in 
le new mioiater was successful on account 



of the odium which th% IjtWV bill had ex 
through the nation against his predecessor, 
commons, therefore, must be admitted to be 
large contriAover the measures of the governr 
The power of pfopostng tctStxs and laws are 
cised by them, the f«rmer exclusively and the '. 
in conjunction with the house of lords. Ifriher 
the house were elected by the unbiassed vote c 
electors, the government Vvould in that regard 
a most important feature of representative dem 
cy. It might indeed be itself checked by here 
ry-Mcrs^and an hereditary monarch, but stil 
iniQ^pce of the nation would be felt, and its 
concerns would be mainly directed by its will, 
the struggles for power too, between the coni 
ing branches of the government, it would be 
likely to gain than to lose, unless its privileges 
extinguished by violence and usurpation or its p 
()estroyed by venality and corruption. 0( this in 
the late reform bill furnishes a memorable insti 
The old house jjf commons with all its placemet 
^nsioners, witn all the influence of rotten boroi 
and with all the inequality of representation, ei 
ed in the year 1633 a most vital reform. FiA 
rotten boroughs were deprived of their member) 
a number of other insignificant boroughs wen 
duced to It single member. Besides these sab 
measures, the right of shfTrage was extended t 
occupiers of houses of the value of £10 per 
1^, _ Diun who should be rated or assessed upon the 
ET4!*, fates; an extension which must embrace a 
b/y Jorge portion of the constituency of the king) 
r^r .and render the commons more than ever democi 
■. *■ ff 'the exercise of the electoral privilege coul 
preserved in its purity. 

Unfortunately, however, the house of comt 
can never be said to be a fair representation ol 
nation's will, until its elections can be rendered 
biassed and independent. So great is the influ 
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or th^ crown, of the noBleSj of the great landed pro- 
prietors, of the great capitalists, of the holders of the 
public debt, and in short,* of the combed numbers 
of rank and wealth, i;«inforced by hosts of pension- 
ers and placemen, that it may wplloe doubted whether 
the hc^e of commons itself, however democratical 
in form, has not even yet more of aristocratical Ifa- 
ven thaii of popular influence in its composition. It 
will not fall in with the plan of these lectures to go 
into an examination of that matter ; but I beg leave 
to refer in conclusion of these remarks on tbk Bri- 
tish constitution, to a few of the judicious J|pil^~ 
tions of a distinguished writer on the increlHffand 
increasing influence of the crown.— See Miller's 
View, chap. 2, vol. 4. pp. 94 to 99. 
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OP REPRESENTATIVE DEMOCRACY AND OUR FEDE- 
RATIVE SYSTEM. 

The glaring defects of a pure democracy^ the 
vacillating councils which distinguish it, the dissen- 
tions, tumuljts and factions which incessantly disturb 
its tranquillity, the confusion, uproar and Qommo^ 
tions attending its deliberations, and the impossibili- 
ty of adapting it to a community sufficiently exten- 
sive for self-protection, hs^ve deservedly brought^f 
into disrepute with all writers upon the scierice of 
government. Unfortunatelv too, I fear, its undeni- 
able mischiefs have had no little tendency to impair 
the confidence of many of our own fellow-citizens 
in its great and leading principle — the government 
Qf the people, The very word ** democracy" sounds 
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lad^ in '{he ears of many, and the will of the peo- ' 
pje is the never-ceasfng subject of their sneers toid 
their derision. Not that they do not love their coun- 
try and its institutions, thoroughly imbued a* th"" 
are with democratical principles, but that they 1( 
to call them by another name. " Republican \ 
vernment" — " representative government" they t 
tolerate, but call it a democracy, and it " stinks 
their nostrils," though its principles are essentii 
democratic. I am no great stickler for nances 
the one hand, and certamly no admirer of pure i 
mocracy on tne other. Yet in presenting you ; 
views of a mixed government, which is calculal 
to sustain and to secure the liberties c^tlthe hap 
' ness of our people, I must beg ]e&V^, for itft' bc 
4f making myself clearly understood, to use.^ 
terms " representative democracy" as distingni^ 
that, species of institution, which I deen>-"b 
adapted to those valuable objects. The term repi 
"fic IS too generic for our purposes. Athens \ffi 
republic, and, at the same time, a wild demotoni 
Rome was a republic, and yet a haughty aristoc 
cy. Venice was called a republic with its dontine 
ing senate. Poland was styled a repuMic witi 
monarch at its head 1 It has been truly said,^^ 
" the name republic is given to things in their i 
'"jture as different and contradictory aS li^ s 
" darkness, truth andffalsehood,virtueand vroe,hi 
" piness and misery. There are free republics a 
" republics as tyrannical as an oriental despotis 
" A free republic is the best of governments s 
" the greatest blessing which mortals can aspire 
" but there have been oligarchies called repoblj 
" carried to such extremeg of tyranny, that tB« d 
" potism of Turkey as. far as the happiness of l 
" nation is concerned, would perhaps be preftrabli 
The word republic then means any thii^.dr nothii 
and is therefore ill-adapted for use in ffiese disc 
sioQS, ■ 



n 







149 f 

On the other hand^ the appellation '^ repres^WlP i 

^tive* democracy" seems to be perfectly distinct s^ 
» f]€J^nite. « The government which it designates is one 
in which thfs qfition's will prevails, and in so far it is 
a democraay, — ^a government of the people; but the 
power not being exercised by the people in person but 
by their agents as representatives, it is with the most 
perfect propriety dis,tinguished by the name of '^ repre- 
sentative democracy." In this sense I shall use the 
term in these lectures, and in this sense I trust it 
will not be unacceptable to any portion of my 
hearers. 

. In some Qif«my4)receding lectures it has been Af. . 
purposflLto shew, not only that a government of tro^ 
peopli^ (by which I mean that foraiqif' which the. 

tbie to 
the 
ipflji^npe of public virtue or goodness of kitentioi^/ 

i than *any ^wier form of government whatsoever.'-. 

' £vep iiS the' governments bt the people in then* pfi^*^ 

m^y tissemblies, it is can<fiidly admitted by the «d- 
▼ocales^Qf monarchy '^ that they generally mean to 

k dofthe thiqg that is right and just, and have ahvajrs 

r » a|[Qgse^ of patriotism or public spirit." And if this 

he j^e in those small communities which alone can 1 

c«iistitjite a^pure democracy, how much more true 

' * tt^t \jt be in the wide spread r^ions of a represen- 

Iftiye 'democracy like ours, covering the half of a 

tf Continent, and peopled by millions of unassuming 

I •itiieens, In the small state where every man forms 

. ii pMt of the assembly of the people, every man 

may be lured from .the path of true patriotism by 

k ' ^bOk hope of promotion and power. The emohi- 

^ nents tf office and the reibs of power are within 

tfaeflgrasp of alL But what is there, in the diances 

I of Diomotion of millions ol our people, to corrupt 

' t^^go^d faitk and honest intentions for the good 

of iheir country. What temptations have they to 
«MlNplf if%:98^tiil J^ ^aji^nifjr Jewess, aod to ^- 

I • • " • ' ^ f • 
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mt the resottfces of the ai^ioB upbn tbeir <Hvn re- 
piesentatives and ministerB, when of those who can 
lode forward to political stations there is not one 
fox thousands of those, who are destined to obscuri- 
ty ? This indeed is one of the great securities in a 
government like ours, as I shall by and bye, have 
occasion to shew more at large ; and although from 
the natural imperfection which is stamped upon eve- 
ry thing human, the machine does not always in its 
cpera^m^ work out the theoretical principles upon 
which it is constructed^ yet ^there has been nothing 
in our history which justifies our calling in question 
the general fact admitted even by Mr. Blackstone and 
Mr. Paley, that the body of the people generally 
me^n to do the thing that is right and just, and have 
ialways a degree of patriotism ^nd public spirit. 

If then it be true that the intentions of the peo- 
ple are honest and patriotic, and if it be true that 
in no other form of government can we expect to 
find so sincere a devotion to the general good, it 
would seem to follow that the organization of the 
state should be imbued with as hi-ffe a portion of 
the depiocratical spirit as is practicable without ren* 
dering it at the same time Kable to. the alarming 
mischiefs which so many see in the unbridled license 
of a government of the people. And, moreover, 
the more the operation of a mixed government is to 
restrain the outbreakings of the democratical spirit, 
the more liberally may tlie exertion of its virtuous 
and beneficent tendencies be indulged. I flj|er myself 
that in the sequel we shall discover tha^re are so 
fenced and protected by our situations, our circum- 
stances, and the peculiarcharacterof our institutions, 
that the fear of the ordinary evils of democracy witt; 
i4^[>Qar like a sick man's dream. At the same time, 
I am not insensible to the (act that the democratic 
principle is so^wevailing in our government, and its 
aatural tendencies so strong, to an increase of power, 
that I asm not less sensible of the necessity of keep- 
14 
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Itig a watchful eye up6n it than upon the 6ih€f 
branches of the government. Our system is indeed 
in strict truth a democracy, but we hope and believe 
it to be a restricted democracy; — restricted not only 
by the representative princi{)le, but by various causes 
having' their foundation, not in the form of the go- 
vernment, but in matters extrinsic of its organiza- 
tion. 

In considering our institutions as democratic, I 
am distinctly sustained by the most profotand politi- 
cal thinker of the present day. " In America," says 
De Tocqueville, p. 153, ^^ the people appoints the 
legislative and the executive power, and furnishes 
the jurors who punish all offences against the 
laws. The American institutions are democra- 
tic, not only in their principle but in all their 
consequences ; and the people elects its repre- 
sentatives directly^ and for the most part annually, 
in order to insure th6ir dependence. The people is 
therefore the real directing power ; and although 
the form of government is representative, it is evi- 
dent that the opinions, the prejudices, the interests^ 
and even^ the passions of the community are hinder- 
ed by no darable obstacles from exercising a per-' 
petual influence on society. In the United States 
the majority governs in the name of the people, as 
is the case in all the countries in which the people 
is supreme. This majority is principally composed 
of peaceable citisens, who, either by inclination or 
by interefjL are sincerely desirous of the welfare of 
their country. But they are surrounded by the in- 
cessant agitation of parties, which attempt to gain 
their co-operation and to avail themselves df their 
support/' 

If our government then be essentially a deinocni>- 
cy, it is peculiarly our business to guard against the 
defects and mischiefs incident te that fonn of go- 
vernment. Of aristocracy, I am persuaded we can 
never be in danger, (De Tocqueville, p. 400,) and 



the ckaraeter of our institotions affords us, I think, 
every reasonable security against the establishment 
of a monarchical government either upon the basis 
of our present constitution or through the instru- 
mentality of revolution. — See Fed* No. 28, as to 
the obstacles to usurpation offered by the extent of 
our country and the division into . states. But the 
democratical spirit may grow even under the exist- 
ing frame of government to a pernicious height, and 
it demands therefore the watchful vigilance of every 
wise patriot to keep it within its proper bounds ; for 

" Eternal vigilance is the price of liberly." 

Let us proceed, however, to the eonsideration of 
those regards in which a democracy is defective and 
endeavor to discover how far its deficiences are coun^ 
teractecl by Ihe existing state of things in the United 
States of America. 

The first defect of a democracy is its want of that 
strength and vigor which a monarchy has been sup- 
posed to possess for the protection of the state 
against foreign aggression.— ^De Tocqueville, pp. 142 
^8. The unity or centralization of power is un 
questionably of infinite importance in the conduct of 
oiilitary affairs, and in carrying on wars whether of 
aggression or of defence. This unity of power, this 
Tigor and promptness of decision and of action, this 
capacity of seizing at will upon the resources of the 
nation and of pressing, without objection, the citi- 
zen into the service, which the exigencies of warfare 
may occasion, it is obvious is incompatible with the 
very nature of the action of a pure democracy. 
There, every measure must be discussed, every sup- 
ply muat be voted, every soldier or seaman must bcv 
(raised by the suffrages of the people. There, the 
;plan of a campaign must undergo scrutiny, and the 
commanders of the armies must receive authority 
ii:om the niass. But these evils are in a great de- 
gree parried hf the character of our representative 
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diemocracy. The representative ,bQ4y is not too 
large very promptly to dispose oif all questions of 
supplies whether of money or men. and the con* 
duct of military operations is in the hands of the 
executive and of ofecers appointed and removed by 
it. It is true that experience has proved even ago* 
vernment Kke ours, far less efficient in- war than an 
absolute monarchy, wielded by the hand of a Na-* 
poleon ; and it may, perhajis, very truly be confess- 
ed, that without a sacrifice of freedom, the tremens 
dous energy of absoFutism can never be attained. 
Yet we are not without consolation when we look 
back upon the wars of the revolution and of ISl^, 
both of which were waged with mucb success 
against a powerful foe ; and we have, moreover, 
many other important and cheering considerations in 
relation to our capacity to maintain our indepen- 
dence among the nations of the earth. 

In the first place let it be observed^ that we are 
separated from all the powerful nations of the world 
by an ocean of three thousand miles. The nations 
of Europe can never be formidable to the American 
confederacy in continental wars. — See Fed. No. 8. 
It would be very difficult for any European nation to 
transport and maintain in America more than 25,000 
soldiers : an army which may* be considered to re- 
preisent a nation of 2,000,000 of men. The most 
populous people of the eastern continent cohtcfnd*- 
Ing in this way against the union is in the position 
then of a nation of 2^000,000 of inhabitants at war 
with one of 15,000,000. Add to thi&that AmericH 
has all its resources within its reath, whilst the Eu- 
ropean would be at three thousand miles distant 
from his ; and that the immensity of the American 
continent would of itself present not only an insur- 
mountable obstacle to ita conquest,'' but the most 
serious difficulties in every military, operation. The 
largest armies could never make progress over a 
continent stretching from New Orleans to Fassa* 
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nwqiioddy, «n<l from lfa« atlantio to the rodty n 
tarns. They might bs conquered even by ret 
iag. The Fabian tactica would overthrow them 
tbe attempt to hold what they got would subd 
and annihilate them. Their mareh would be 
tke passage of a fish through theseaorabird thr 
the atr. The elements would dose up around tl 
There is no centralization here, the Bubduin 
which, wonhl result in the subjugation of the 
tton. Had Napoleon made himself master of ] 
don, the scat of the British governmeiit, he n 
have shaken the British power in its centre, but 
pssseasion by an enemy of New York or New 
leans, of Boston or Philadelphia, could have n< 
feCt upon Baltimore or Richmond, on Cinctnna 
St. Louis. The foe must conquer all and gari 
as he goes, and thus divided, -must dwindle iBt 
significance. The nations of Europe have sag: 
enough to see this, and we may therefore di! 
the fear of continental wars, except possibly or 
flanks of the union with the British.in Canada, 
some future day with Mexico and her provinces 
a maritimo war, it is trne, occasion may give 
But there is always " greater facility and less 
ser in supporting a maritime than a continental 
Maritime warfare is not only not dangerous tc 
liberties of the nation, but it has the advanta< 
requiring only one species of effort A commt 
people which will furnish the funds, may always 
a marine and a fleet. And it has been said, " 
far easier to induce a nation to part with its m 
tdmost unconsciously, than to reconcile it to s; 
ficitig of men and to personal efforts. Morei 
defeat by sea rarely compromises the existenc 
tudependeooe of a people." 

But if it were even probable that military 8tre 

would with us be needed for continental wars 

extensive and fertile country, and its populi 

Rowing with a rapidity unparalleled in the hi 

14* 
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of the woildty would leave no fears of a deficiepey c^ 

I men or money for carrying tliem on ; so (hall think 
we may console ourselves with the , assurance Xh%% 
we are not amenable to the charge which may sp 

I justly be brought against a petty democracy, of ina*> 

bility to sustain itself against the inroads and the. 
domination of a foreign power. 

But though it is easy to remove the objectiouB ta 

\ our representative government in relation to its fo-. 

reign intercourse, we shall perhajps find more diffi- 
culty wheti we come to consider the operation of the 
democratic principle on our internal concerns. Tb^ 

I most vital objection to democracy is its tendency to 

faction, to tumult, to political change, and to fall at 
last into the hands of some ambitious usurper; 

I These are indeed very serious effects, and are too 

firmly supported as to pure democracies by the pages 
of history to admit of a denial. But there ja still 
much reason to hope, that there are various causes 

f aming out of the eircumstances in which we are 

placed, not less than out of the character of our re- 
presentative and federative systems, which will con-^ 
tribute to protect us in a great' degree from these 

k alarming mischiefs. 

It is not to be denied, that though the forms of %, 
pure democracy do not exist among us, though the 

^ people do not tissemble plenis^comitiis, and consult 

upon public affairs, though . the government is ad-- 
ministered through all its departments by means of 

i representation, yet the American institutions are 

deeply imbued with the spirit of democracy, and the. 
American counsels are ever inspired by the popular 

I sentiment in the conduct of affairs. ^' Though the 

' form of government is representative," says the sa- 

gacious De Tocqueville, ''it is evident that Xbeopifh 
ianSy the pr^udices, the irUerestSy and even the 

\ PASSIONS of the community are hindered by no du- 

rable' obstacles from exercising a perpetual influence^ 
on society." How then are the effects of the Wtt* 
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sioa ot these prejudices and pos^Ons into die 09c 
cils of the naition, to be neuti^ized and rendei 
harmless ? 

In the first place, T think we may fairly bgsui 
that there is lees danger of their prevailing to a di 
gerqus excess in a legislative body composed of 1 
more than 200 members than in a tumultuary asse 
blage of thousands of the people. Howevet' a 
mated by the sentiments, the prejudices and the p 
sions of their constituents, the representatives i 
not likely, in so small a body, to have th^ir passii 
as far excited as those of the people would be 
their primary assemblies. Moreover, the forms 
parliamentary proceeding, the protracted disc 
sions, the decision, first 4n committee of the wh 
and afterwards in the house, the necessity of 
concurrence of the tvfo houses, and of the sub 
quent acquiescence of the executive, are all calci 
ted to check the predominance of sudden pass 
or reckless and headstrong self-will in fhe adopt 

It is indeed with tba deepest regret that I feel 
candor bound to acknowledge that practical res 
have not always corresponded with these theoret 
speculations.. The intemperance, the disorder, 
violent passions, the rude and offensive conduci 
members upon the floor of the house of repreaei 
tivea, are all calculated to awaken the most alam 
fears for the success of our institutions. But t 
make it the more necessary to impress upon yo 
the future legislators of the laod — the solemn c 
of maintaining the calm dignity and the respet 
decorum which ought ever to prevail in the great 
liberative assembly of the nation. When Bren 
the Gaul, with his conquering legions, entered 
senate house of Rome, the elevation and dignit 
the senators, even in that fearful moment, irapre 
the awe-struck barbarian with a belief that it 
&D assembly of the gods ! ,1 very much fear 
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the Iffte disgraceful scene&^eoacted in the presence, 
it is satd^ df a late member of the British parlianient 
—have left an impression upon Ai^ mind of a cha- 
racter altogether opposite. Let us not despaii^ how- 
ever. These evils have a tendency to cure thern- 
selves ; and moreover the general disgust which 
they have inspired, consoles us with the assurance 
that the great body of the nation is uncontaminated 
by the censurable deportment of a portion of its 
representatives, and is justly resentful at the tame 
and passive acquiescence of the rest. 

But notwithstanding these disgraceful scenes which 
too often degrade the hall of representatives, the 
calm and attentive observer must perceive that 
they have very little reaction upon the body of 
the people. They can produce no serious con- 
flict 6r collision among the constituency, because 
they are scattered over so wide a continent that there 
are often no iouching points between them, by rea- 
son of their BBmoteness from each other. Suppose 
the matter in discussion sectional; — abolition fori n<» 
stance. If ten thousand abolitionists and ten thou- 
sand slaveholders were to meet upon a plain to dis- 
cuss their points of difference, they would not part 
most probably without a tumult.- Bloodshed and 
civil commotion would be the probable consequence* 
Bdt happily for us, all the abolitionists are in the 
north and the slaveholders in the south, and they 
never can come together. Their representatives in- 
deed may squabble, but a war of words on the floor 
of congress is a far less evil than a war upon the 
plain of " man and steel, the soldier and the sword/' 
Suppose, however, the topics of interest are not 
sectional: suppose they divide every city, every vil- 
lage, every hamlet, every county. . Even then, our 
wide-spread territory is our salvation. As a victory 
gained by a party in one quarter is not decisive of 
the contest, there are no incitements to that violencfe 
which so naturally prevails in democratic assemblies. 
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the; pcaoiple of ^Ifew Oiiuins ncniA govern the 
Hinair by tkeir Totesv tbet e ipight be a motive ferob* 
t^miig' pet fw et nefM\ by fraud or violence, a 
victory at an etectipn. But m every distinct liHs* 
trretror sectiqni of the union, it is well trnderstood 
thainothing will be ji^ined by a tumultnary coarse 
tbere, and though occasionally sqch scenes are 
ene^, ttey have no effect upon the public mind, 
except td give^ rise to sektiments of disapprobation 
and dis^idt. I am tbei*efbre persuaded that we 
have less- danger in the United States of civil com- 
motioti than eidsts in any other part of the world. 
To this opinion I am the more decidedly inclined 
ff^om various other considerations to which I cannot 
narore than briefly allude. Our security from these 
dtsturbtmce^ which occasionally agitate all other 
communities vexcept those exhibiting under oriental 
despotism '^ the waveless calm the slumber of the 
the dead," is essentially promoted not«only by the 
extent of our territory, but by the thikness of our 
population. Where the population is sparse, there 
is IHtie opportunity for the collection of masses or 
the creation of excitement.^ Where the grains of 
powder are riot in contact there is never danger of 
explosion. There is midtebver little temptation to 
viol^ce, tvJiicb, however itmay effect a particular as- 
sembly, can have little influence on distant portions 
of the community^ and lasdy^ little mischief can 
arise from these partial disturbances, which are only 
fcdt in.that remote comer of the nation where they 
happen to occur. It is of y^6X importance too, that 
from4be immense and fertile territories which open 
to our people in the west, there can never be, for 
centuries^ that reai suffering for want of the means 
of subsistence, which is the great exciting cause of 
many of the riots and excesses which prevail in some 
of the finest countries of Europe. England and 
Ireland are in a state of insurrection and rebellion 
whenever the crops are out diort by unfavorable 
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seasoM, B^4 .tb6 revolutkni of Fraoce, whicli weH 
nigh upturned all the goverdments around jt, as w^ 
as its own, received its first most fatal impulses from 
a starving population. The train was indeed laid 
by other causes; the explosive materials bad been 
collected in abundance^ tyranny may have created 
the combustibles, but famine applied the match*. N<^ 
such state of things can exist with us. The meam 
of obtaining sustenance and even comfort is so much 
within every man's power, tbfe facility of migration 
to our back countries^ where land, and meat and 
bread, and fuel are in profuse abundance, is so great| 
that there is little danger that we or our children or 
our children's children even to the third and fourth 
generation shall ever be the unhappy witnesses of 
riots or revolutions occasioned by a desperate and 
starving population^ Moreover^ the like causes viriU* 
most probably contril^nte successfully to prevent the 
dissemination of those agrarian principles, ^hich 
tramples on the rights of property under the false 
pretence of promoting the liberty and equality of 
the people. The beautiful ai^d fertile plains which 
lie beyond our mountains^ are open to every adven- 
turer, and offer him a home and an asylum wtthout 
resorting to legalized robbery and pillage. >^ch is 
every system of agrarianism. They violate that 
principle of equality which they profess to revere, 
when they take from me the fair accumulation of th^ 
earnings of my talents^ my care and my industry and 
bestow them upon the indolent, the reckless and the 
dissolute. Resist, I pray you, through life, by rea* 
son, by argument, by the influence and authority 
you may acquire on the great theatre of action, every 
effort for the introduction of a principle as deadly in 
its effects upon the prosperity, and happiness of so* 
dety, as the aspick's poison to the life of man. « 
Intimately connected with tbis subject, is the pro* 
tection and security of the rights of persons ana of 
property. It has been one of the reproaches of pure 
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iSiem6cfB.cfi that theses are too little respected in ad« 
semblied of the people ; btit with us, there is reason 
to hope that the deviations from the rule of right in 
this regard, will be few and far' between. The fa- 
cility of accumulation, and the Very large propor- 
tion of our society who are in the enjoyment of a 
competence, has the necessary effect of inducing a 
general respect for the right of property, and the 
steadfast purpose of defending it. De Tocqueville 
has somewhere remarked upon the general predomi- 
nance in the United States of the desire of accu- 
mulation ; and as nothing herein is more necessary 
to success than the security of acquisition', so no* 
thing is more general among us than respect for the 
rights of property. Occasional and partial excesses 
have occurred indeed, in populous places, very miich 
to the disgrace of those concerned, and to the deep 
regret of every sensible and reflecting man. The 
destruction of private property and the violation of 
the person by mobs, sometimes even under the im* 
pulse of strong indignation against vice, deserve and 
meet with the execration of every virtuous person 
and every sincere Ipver of free government ; since 
this contempt of ptiblic authority, this taking of the 
law into their own hands, this sacrifice of life and 
property without judge or jury, is very naturally a 
subject of reproach and makes us a bye-word with 
other nations of the earth. Let me again impress 
upon you, my young friends, the sblemn duty 
which rests on you to hold up all such violence as 
calculated to overthrow, by bringing into disrepute, 
our free institutions. Obsta principiia. Oppose 
the very beginnings of these fatal mischiefs. Let 
Bot the guilt of the victims of popular fury be ever 
pleaded as its justification. Let not iacquittals by 
the flSilse leniency of juries, or the strained techni-^ 
ealities of the bar or the bench, be an excuse for an 
outrage upon the fundamental principles of all go-' 
vernment* BeUei* that a thousand acqoittefd felons 
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i and desperadoes should be tvQied loose upon socie* 

ty, than that the fatal pceoedent should be admitted 
of a fliob sitting in judgment upon thie citizen^ and 
dealing deat]i and devastation according to tt^eir wild 

I and unregulated discretion. That fatal .preoedeM if 

it be not checked, will, sooner or later, prove aa in« 
strument of destruction in the hands of an iiifuri- 

L ate populace ^ aji;obnoxious patriotisin and UU' 

' compromising^ viifire. 

One of the mOM fruitful sources of disorder in 
governments^ the people must always be the ac" 
cumulation of Colossal fortunes in the hands of an 
extensive class, and the existence of squalid povei;ty 
among the great bulk pf the community. Out of 
this gross inequality, arises those heart burnings and 

' jealousies which give rise to oppre^aive laws, if the 

power is in the hands of the wealthy, and to nnjuH 
ones, if it be in the hands of the poor. Glassy 

i marked out and thus distinguished, areantagoniziiig 

to each other, and their acts are correspondent. 
Thus in England, wfaer^ the noble, and the land- 
holder, and the capitalist hold, in reality, the reins 
of the government, the poorer classes are oppressed 
by corn laws and innumerable, vex^tiouls regula- 
tions ; while in the ancient democracies on the other 
hand, agrarian and sumptuary 4aws were enacted to 
the prejudice of the rich. Thus,, '^ when the rich 
^one govern, the interest of the poor is always en- 
dangered ; and when the poor make the laws, that 
of the rich incurs very serious risks." Hence, the 
real friend of his country may, well unite in the 
prayfer of Agur, " Lord, give us neither poverty n,or 
riches," for the happy mean in this ^s in all things 
else, is best for man. Cobssal fortunes disarm eyen 
democracy itself of all its power; and the democta- 
tical principleis of the British constitutioii though in 
outward shew so much increased, are paralyzed and 
nerveless through the influenee of the neble^ the 
landholder, tod the capitaJiet — bycorruption at the 
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poHs. The ballot is now beginning to be looked to, 
as the only successful method of counteractioif. 

Happily for us, this state of things can never take 
place here. The foundations of the English aristo- 
cracy and of the vast distinctions between the diffe- 
rent classes of society was laid in feudal times, when 
the Norman barons were invested with immense 
possessions by their lord the king. These have been 
kept up among other things, by the law of primo- 
geniture and the intermarriage of the branches of 
wealthy families with each other. But with us there 
is a comparative equaHty of condition ; and even 
the few large estates, which are from time to time ac- 
cumulated among us, are broken up and subdivided 
in one or two generations by the equal division of 
property among the children of the proprietor and 
his children's children. Hence, the present self- 
complacent holder of a principality may through 
the vista of the future, see his descendant at the 
plough or seated in the workshop, making a coat for 
the grandson of his tailor. So true is this with us, 
that the American sage, whose knowledge of hu- 
man life and whose native sagacity entitles him to 
rank with the sages of antiquity, has reduced it to a 
proverb. " He who begins," says Dr. Franklin, 
** where his father ends, generally ends where his fa- 
ther began." The child of wealth dies in a jail, the 
child of poverty expires in the bed of luxury. The 
consequence is, first, that all of us in making laws 
to operate on posterity, are governed by the most 
perfect bona fides in legislating for the general good ; 
nince he who would countenance oppression in our 
legislation, can never be assured that bis own seed 
will escape the ills that he is preparing for others. 
Secondly : There are few so rich as to be able to 
corrupt the electoral vote, and few so poor as to be 
corrupted. The instances of both are too rare to per- 
mit a fear, that the popular voice is not in the main 
a fair representation of the jpopular will — whereas 
15 
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iii l^nglahd, notwithstanding the 6xt6nsion of efecr^ 
torat suffrage, there is too much reason to believe 
that a Very large prbportion of the new electors vote 
under dictation of landlords or of patrons. 

There is another feature of pure democracy With 
which it is reproached. It is the love of change: 
the restless spirit which never can be contented ; 
the fretfnlness of which, never can be satisfied, 
because it is always looking for that perfection which 
is confessedly unattainable in human affairs. Per- 
haps when this charge is made against democracy, 
even our withers may not be unwrung. There is 
with us, perhaps, too much impatience at the oc- 
casional imperfect working of our great machine. 
Some think it would be better for a wheel more or 
less ; and some think it has too much, and others too 
little lever. But the wise among us believe, with 
the sages of the revolution, that it is better to en- 
dure while evils are tolerable, than capriciously to 
change our system for every trivial cause. They 
^mit that prudence dictates that governmeuts long 
established, should not be changed for light and tri- 
vial causes. To a certain extent, at least, 

'Tis belter to endure the ills we have, 
Than hazard those we know not of. 

Fortunately too for us, our system of written con- 
stitutions is eminently calculated to protect us from 
rash and unreflected changes of the fundamental 
law. By its provisions, the difficulties in the way of 
amendments, the large majority required to effect a 
change, the dispersed position of the states, their 
consequent want of concert, to say nothing of the 
opposite opinions which are so likely to prevail at 
the remote extremities of a continent, all tend to al- 
lay the statesman's apprehensions of unnecessary 
and precipitate alterations. In our state constku- 
tion there is no provision whatever for amendment, 
and none can be adopted in the federal constitution 
without passing the severe ordeal of two-thirds of 
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for the present the question of the danger of con' 
solidatton and absolotism in the general government^ 
let us here observe how perfect is the protection our 
system affords, against an aristocracy or an usurpa* 
tion of the powers of the states. As to aristocracy, 
the materials for it have no existence, and it may 
well be doubted whether it could be now created 
even if the government were consolidated. But in 
our confederate character it is impossible. An aris- 
tocracy for the union cannot be, for if there were 
no other difficulty, the different states could never 
agree as to the relative rank of their grandees ; and 
the derangement of any one state would effectually 
defeat the whole. So that not only is such an aris- 
tocracy impracticable under the present constitution, 
but it is also impracticable that it should be ever in- 
troduced by amendment while the union lasts. And 
as to the states themselves, even if the constitution 
did not guarantee a republican form of goTcm- 
ment, the state power is so little dazzling, compared 
with that of the general government as to be un* 
worthy of usurpation. A Virginia duke would have 
little reason to pride himself on a star and garter 
either in the senate or house of representatives, and 
the arena of the legislature of the state would be 
too humble a theatre for the display of his rank or 
the exhibition of his arrogance and vainglory. The 
dangers of aristocracy, therefore, while the general 
features of our confederation last, may safely be set 
down among the dreams of those gloomy and vi* 
sionary predictors who see nothing but calamity m 
the destiny of the nation. 

To the effect of this separation of powers, De Toe- 
queville attributes the most prevailing influence, page 
252 : " If," says he, " the directing power of the Ame- 
rican communities had both these instruments of go- 
Ternment at its disposal, and united the habit of exe- 
cuting its own commands, to the right of command- 
ing ; if, after having established the general princi- 
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pies of government, it descends to the details of 
public business ; and if, having regulated the great 
interests of the country, it would penetrate into the 
privacy of individual interest, freedom would soon 
be banished from the New World. 

" But in the United States the majority which so 
frequently displays the tastes and the propensities of 
a despot, is still destitute of the more perfect in* 
struments of tyranny. 

"In the American republics the activity of the 
central government has never as yet been extended 
beyond a limited number of objects sufficiently pro- 
minent to call forth its attention. The secondary 
affairs of society have never been regulated by its, 
authority ; and nothing has hitherto betrayed its de-^ 
sire of interfering in them. The majority is be- 
come more and more absolute, but it has not increased 
the prerogatives of the central government ; those 
great prerogatives have been confined to a certain 
sphere ; and although the despotism of the majori- 
ty may be galling upon one point, it cannot be said 
to extend to all. However the predominant party 
in the nation may be carried away by its passions ; 
however ardent it may be in the pursuit of its pro- 
jects, it cannot oblige all the citizens to comply with 
its desires in the same manner, and at the same 
jtime throughout the country. When the central 
government which represents that majority has is- 
sued a decree, it must entrust the execution of its 
will to agents, over whom it frequently has no con- 
trol, and whom it cannot perpetually direct. 7he 
townships, municipal bodies, and counties may 
therefore be looked upon as concealed break- waters 
which check or part the tide of popular excitement. 
If an oppressive law were passed, the liberties of 
the people would still be protected by the means by 
which that law would be put in execution : the ma- 
jority cannot descend to the details, and (as I will 
ifenture to style th^m,) the puerilities of administra^ 
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live tyranny. Nor does the people entertain that 
full consciousness of its authority, which would 
prompt it to interfere in these matters ; it knows 
the extent of its natural powers, but it is unacquaint- 
ed with the increased resources which the art of go- 
vernment might furnish. 

'^ This point deserves attention ; for if a democratic 
republic, similar to that of the United States, were 
ever founded in a country where the power of a 
single individual had previously subsisted, and the 
effects of a centralized administration had sunk deep 
into the habits and the laws of the people, I do not 
hesitate to assert, that in that country a more insuf- 
ferable despotism would prevail than any which 
now exists in the absolute monarchies of Europe ; 
or indeed than any which could be found on this 
side the confines of Asia." 

'^It profits a people but little to be affluent and 
free, if it is perpetually exposed to be piliaged or 
subjugated ; the number of manufactures and the 
(extent of its commerce are of small advantage, if 
another nation has the empire of the seas and gives 
the law in all the markets of the globe. Small na* 
tions are oflen impoverished, not because they are 
small, but because they are weak ; and great em- 
pires prosper less because they are great than be- 
cause they are strong. Physical strength is there- 
fore one of the first conditions of the happiness and 
even of the existence of nations. Hence it occurs, 
that unless very peculiar circumstances intervene, 
small nations are always united to large empires ia 
the end, either by force or by their own consent ; 
yet I am unacquainted with a more deplorable spec- 
tacle than that of a people unable either to defend 
or to maintain its independence. De Tocqueville, 142. 

'^ The federal system was created with the inten- 
tion of combining the different advantages which 
result from the greater and the lesser extent of na- 
tions ; and a single, glance over the United States of 
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America suffices to discover the advantages which 
they have derived from its adoption. 

'^ Tn great - centralized nations the legislator is 
obliged to impart a character of uniformity to the 
laws, which does not always suit the diversity of 
customs and of districts ; as he takes no cognizance 
of special cases, he can only proceed upon general 
principles ; and the population is obliged to conform 
to the exigencies of the legislation, since the legis- 
lation cannot adapt itself to the exigencies and cus- 
toms of the population ; which is the cause of end- 
less trouble and misery. This disadvantage does not 
exist in confederations ; congress regulates the prin- 
cipal measures of the national government, and all 
the details of the administration are reserved to the 
provincial legislatures. It is impossible to imagine 
how much this division of sovereignty contributes to 
the well-being of each of the states which compose 
the union. In these small communities which are 
never agitated by the desire of aggrandizement or 
the cares of self-defence, all public authority and 
private epergy is employed in internal amelioration. 
The central government of each state, which is in 
immediate juxtaposition to the citizens, is daily ap- 
prised of the wants which arise in society ; and new 
projects are proposed every year, which are discuss- 
ed either at town-meetings or by the legislature of 
the state, and which are transmitted by the press to 
stimulate the zeal and to excite the interest of the 
citizens* This spirit of amelioration is constantly 
alive in the Anierican republics, without compromi- 
jsing their tranquillity ; the ambition of pow*er yields 
to the less refined and less dang(3rous love of com- 
fort. It is generally believed in America that the 
existence and the permanence of the republican 
form of government in the new world depend upon 
the existence and the permanence of the federal 
system ; an<jl it is not unusual to attribute a largQ 
share of the misfortunes which . have befellen the 
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new states of South America to thejnjudicious erec-^ 
tion of great republics, instead of a divided and 
confederate sovereignty. 

" It is incontestibly true that the love and the ha- 
bits of republican government in the United States 
were engendered in the townships and in the pro- 
vincial assemblies. In a small state, like that of 
Connecticut for instance, where cutting a canal or 
laying down a road is a momentous political ques- 
tion, where the state has no army to pay and nd 
wars to carry on, and where much wealth and much 
honor cannot be bestowed upon the chief citizens, 
no form of government can be more natural or more 
appropriate than that of a republic. But it is this, 
same republican spirit, it is these manners and ous^ 
toms of a free people, which are engendered and 
nurtured in the different states, to be afterwards ap-^ 
plied to the country at large. The public spirit 
of the union is, so to speak, nothing more than an 
abstract of the patriotic zeal of the provinces. Every 
citizen of the United States transfuses his attach- 
ment to his little republic into the common store of 
American patriotism. In defending the union, he 
defends the increasing prosperity of his own district, 
the right of conducting its affairs, and the hope of 
causing measures of improvement to be adopted 
which may be favorable to his own interests ; and 
these are motives which are wont to stir men more 
readily than tjhe general interests of the country and 
the glory of the nation. 

" On the other hand, if the temper and the man- 
ners of the inhabitants especially fitted them to pro- 
mote the welfare of a great republic, the federal sys- 
tem smoothed the obstacles which they might have 
encountered. The confederation of all the American 
states presents none of the ordinary disadvantages 
resulting from great agglomerations of men. The 
union is a great republic in extent but Jhe paucity 
of Blge€t8 for which its government provides asaimi-' 
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la'tes It to a small state. Its acts are important, bat 
they are rare. As the sovereignty of the union ii 
timited and incomplete, its exercise is not incompa- 
tible with liberty ; for it does not excite those insa- 
tiable desires of fame and power which have proved 
to fatal to great republics. As there is no common 
centre to, the country, vast capital cities, colossal 
wealth, abject poverty, and sudden revolutions are 
alike unknown ; and political passion, instead of 
spreading over the land like a torrent of desolation, 
spends its strength against the interests and the in- 
dividual passions of every state. 

" Nevertheless, all commodities and ideas circu- 
late throughout the union as freely as in a country 
inhabited by one people. Nothing checks the spirit 
of enterprise. The government avails itself of the 
assistance of all who have talents or knowledge to 
serve it. Within the frontiers of the union the pro- 
fbundest peace prevails, as within the heart of some 
^eat empire ; abroad, it ranks with the most power- 
nil nations of the earth : two thousand miles of 
coast are open to the commerce of th^ ,\vorld ; and 
as it possesses the keys of the globe, its flag is re- 
spected in the most remote seas. The union is as 
happy and as free as a small people, and as glorious 
and as strong as a great nation." 

" No one can be more inclined than I am myself 
to appreciate the advantages of the federal system, 
which I hold to be one of the combinations most fa^ 
vorable to the prosperity and freedom of man. J 
envy the lot of those nations which have been ena- 
bled to adopt it ; but I cannot believe that any con- 
federate peoples could maintain a long or an equal 
contest with a nation of similar strength in which 
the government should be centralized. A people 
which should divide its sovereignty into fractional 
powers, in the presence of the great military monar- 
chies of Europe, would in my opinion, by that very 
act, abdicate its power, and perhaps its eiistepcQ 
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Bnd Its name. But such is the admirable position 
of the new world, that man has no other enemy 
than himself; and that in order to be happy and to 
be free, it suffices to seek the gifts of prosperity and 
the knowledge of freedom." 

In my desire to present these striking views of the 
eflTects of our federal system, I have deviated some- 
what from the particular point which I had been en- 
gaged in illustrating. That point was the probable 
security of our representative and federative sys- 
tem from the dangers of internal commotion, and the 
checks to those dangers which are presented by our 
situation and circumstances, as well as by the nature 
of our government and institutions. 

In returning to the consideration of this topic 
however, one of the most interesting questions re- 
lates to the action of the states themselves in their 
sovereign capacities. I will before I proceed, read 
to you De Topqueville, pp. 146 and 147, and from 
362 to 401. 

I have thus laid before you, young gentlemen> 
the strong and sagacious views of our federative in-> 

^ stitutions and of their operation and probable dura- 

f tion, from the pen of a young man not exceeding 

twenty-five years of age when Tie travelled in Ame- 
rica. His speculations have deservedly extorted the 

^ admiration and applause of the most sagacious states- 

men, on both sides of the Atlantic, and are through-* 
out most worthy of diligent examination. }t may 
seem superfluous after his very forcible reflections to 
add any remarks of my own upon the same topics. 
Yet I must beg leave to pursue somewhat farther the 

k question of the tendencies of the union to centrali- 

r nation on the one hand, or dismemberment on the 

other, and the various and powerful causes, which 

^ tend to counteract and to restrain these pernicious 

r tendencies. 

Of centralization or consolidation as it is usually 
termed by IIS, I entertain bqt little apprehensions, ( 
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confess, unless we should be unfortunately engaged 
in wars which threaten our subjugation, and call for 
the united efforts of thie nation in the most efficient 
form. Consolidation can only be ieffected, first, by 
usurpation ; second, by chrlnges of the constiti^tion, 
to which the states shall assent for their own anni- 
hilation ; third, by subjugation by Overgrown mem- 
bers of the union ; fourth, by combination of sec- 
tional divisions of the residue of the states. The 
danger of the usurpation of the government by an 
ambitious individual appears to me to be an idle 
dream, unless we should be involved in desolating 
w&rs, which too often result in investing dictatorial 
powers in the hands of one man. I have already 
adverted to the little hazard we incur of dangerous 
wars ; to the consequent want of pretext for raising 
standing armies ; to the probability, in our present 
circumstances, that the navy will be the arm of de- 
fence of the nation, and to the certainty that our 
liberties never can be conquered by it. From these 
considerations, the probability is remote of our train- 
ing up military chieftains to our destruction, and still 
less of our supplying them with mercenary troops, to 
secure the great object of their criminal ambition. 
That very extent of our country too, to which I have 
so often adverted, and the existence of six and twenty 
organized governments, each acting upon its own 
impulses, furnish the best security against any at- 
tempt upon our liberties. The usurper would en- 
counter all the difficulties already portrayed, in the 
attempt to overrtin and subjugate a continent. 
Moreover at the sound of the tocsin, every non-con- 
forming state would be on the alert. Naturally 
jealous of the inroads of power, and seeing the con- 
stitution trampled under foot, they would at once 
prepare for their own security and combine for their 
defence. In such emergency, they would indeedhe 
thrown back upon their reserved rights. It would 
offer no question of abstractions, it would present no 
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moot point to be discussed in coteries, or decided in 

\ political clubs. The constitution would be trampled 

under foot, its bonds torn asunder, and the states 
disenthralled. The government itself would be dis* 
solved, by the withdrawal from either house of a ma- 
jorit;^ of its members, if a majority of the states whe- 
ther great or small resisted the usurper, and by this 
simple operation, the sinews of his power be cut and. 

i his arm rendered nerveless and impotent. This is 

indeed a feature in our constitution, which seems to 
have been but little adverted to, though in the course 
of events it may possibly prove to be very striking 

^ and important. A union of thirteen small states 

may checkmate the government by withdrawing their 
senators and annihilating the senate ! and the five 
large states of New York, Pennsylvania, Virginia,. 
Ohio and Massachusetts could effect a similar result^ 
bjr refusing to elect representatives. He, therefore, 
by whom our liberties are cloven down, must effect 

i his object by prostrating the constitution, and march- 

ing to power by means having no semblance of law,, 
or he must have the good fortune to secure to him- 
self a majority of states, and among them of those, 

L who have a majority of the representatives. 

' From these and various other considerations, I am 

persuaded we incurbut little hazard of centralization 

. from usurpation. If indeed our union be broken up 

' by the states, and separate confederacies be estab- 

lished, and still more if each state sets up for itself, 
we may fairly expect all the mischiefs of tyranny and 

' absolutism sooner or later to visit this now happy 

people. But while the union lasts and its general 
principles are even in the main preserved, I cannot 

\ fear that the feeble magistrate at the head of the go- 

vernment can ever grow up into a stern and ruthless 
tyrant. The patronage so much talked of and so 

i properly guarded against, never can be great enough 

' to give him dangerous strength, while the great mass 

of the concerns of the nation are managed by the 
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Mutate 99^ ^ agirnts f0feqni^t^weth«mim(e$]^ 
own oiiQisterfi and servQints. Aa Do TooqueviQe vi^jf 
4ruiy .raiBHrks, the sMes are the. pecvJiar. olfjei^g ^ 
%h^ dffisctianif Qf their re^ectim people^ and ail ib« 
tmred and boasted patronage of the federal gai^at 
11IWI9 will probably ever prove ineffectual to corrupt 
t^*pure current of this natural and patriotic feeling* 
8^ D^ Tocqueville, 147, 148. 

To prievent misapprehension howeverj it is proper 
here to remark, that in expressing the opinion thai 
•o long as we remain united we shall not incur tbe 
fi^z^rd of usurpation or of centralism, I by no me9«9 
iatepd to be understood, that there are no dangecs in 
oar government of abuse of power. Far, very &r fcooi 
it« S.P tpog as. it is true,,that the heart of maa is prone 
to evil and most desperate]y wicked, so long muslit 
continue true, that the people and the states will be 
ejKposed to inroads upon their rights, by those who 
hfild th0 pow<^r. The tyranny of majorities may be 
felt under the forms of the best constitution, and the 
insidious encroachments pf the executive power, and 
the corrupt abuse of the patronage it enjoya,^ areper* 
iiaps not less to be expe6ted under this, than under 
other systems of government. On these topics it 
wU) be necessary to enlarge hereafter, and they are 
only mentioned here, to aflford opportunity for theie^ 
mark that the mischiefs to whi(^h they refer are in- 
deed to be deprecated, and ought to1)e steadfa^ 
resisted, but that under our happy constitution thens 
is little reason to apprehend they can be falal. There 
is a line beyond which, they cannot pass ; there is a 
limit to the duration of office both in the legislative 
awd eo^ecutive departments, which serves to c)ieek 
ihem, while the total boukper^ement of the ruling 
piarty and the promotion of their advei^ariesy de&troys 
all their airy visions of enlarged dominion, and leayes 
them in the shades of private life, to lament the dan- 
gerous power built up for another. The late expe- 
t^G^ of the nation proves, that with all his patridn- 
16 
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ige a Jyrei^deot may find himself on a re-electten Jli*# 
powerful minority ; as the events of forty years ago 
iodeed had fully "shewn, in tb^ total overthrow of 1S0 
elder Adanis, thoagh sustained confessedly byi 
poii|erfQl party of very great ability. And letthd 
inctimbents in office try it \«heh they will, they wMI 
find every inroad they make upon the constitution, 
magnified into an importance, and truitipeted through 
the land,^ with a diligence and success, altogether vbl^ 
tal to, their hopes. The states will be peculiar^ sen- 
sitWe. They will be ever ready to " augur mahid^ 
ministration at a distance and i^cent the approach of 
tyranny in every tainted breeze." The quietui of 
Mr. Adams was thus found in the sedition law, asd 
Mr. Poinsett's militia bill sealed tbe fete of Mr. Vao 
Biiren ; while " the stocked pack" which, it was ia- 
sisted, elected the younger Adams,* was unqtiesfiom 
ably one of the prominent topics in the animated 
canvass that terminated in his defeat. These are 
salutary correctives of vaultingambition, and I trust 
they will ever be unsparingly applied ; as they will ev* 
er contribute most effectually to arrest the encroach- 
ments Xkpon the rights of the people and the states ; 
which unobserved might become mischievous, and 
lead to discontents and jars between the states and 
federal government that might end in dissolution. 

2. The second niodein which consolidation may 
be effected is by changes of the constitution with tba 
assent of the states by which they will gradually 
effect their own annihilation. But when we reflect 
upon the character of the human heart, and iitoreover 
call Xo mind the extreme difficulty of procuring the 
adoption of any amendment to the constitution,t 
there can sorely be no probable ground ojf appreben* 
aion, of eighteen states consenting to disrobe them- 

* I do not iTiean to intimate an opinion eitlier way on that 
matter. If tti^re was no foundation for the charge it proves 
bot' vhe more strongly tfie jealousy of the people. 

t These difficu>Ities are etrongty presented as toother mBf^ 
teri io the '* Federalist, p. 84. 
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of all tMr^i^ep aad 8Hl]g«gtliag themteltec 
cad their sister, .states to the government of a central 
power. I shuiU therefore without further remark pfo-< 
ceed to the third and. fourth considerations. 

3 and 4. Is there reason to apprehend a subyoga* 
tion of one section of the union, by another, or by a 
combination of states wielding by their weight and 
influence the powers of the union ? The last of theae 
ia.in some lights a question of the deepest interest^ 
and may grow into fearful magfiitude if the public 
c^uncili^ should prove deficient in wisdofn^moderation 
and virtue.* It involves the consideration moreover 
of one of the most difficult and interesting problems 
in the science of government. It seems to be the in- 
iohiUe problem, of a; thing being, at the same time^ 
greater and less ; of power being at the same time, 
•operior and inferior ; of the sovereignty being) at. the 
tune time 6mnipotent and yet controllable. Thcise 
contradictions which present difficulties in all fota\9 of 
government are not less likely to arise in a representa- 
live.democracy than in any other political system. In 
mmarehies if the king has unlimited authority, a ty* 
faniiy is the result ; in aristocracies, if the nobles are 
Mfficiehtly powerful to sustain themsejves, their pow* 
er proceeds by regular accretions, until they are abso- 
lute ;« and if in either case to prevent these evils an 
mdequate check is placed in the third estate, or in the 
fieopie^ that check will sooner or later be destrojied 
or .become the master spirits. 
. And, so it is with a democracy. The fondamental 
principle of that form of government, whether pure or 
representative, is the sovereignty of the people ; and 

the will of that sovereignty is always declared by the 

^ >. * • - . — ■ — — — '■ — ■ """= — — 

* As to the notion of an attempt at subjujgalion by any oae 
Vtate wbtte4he anion lasts, it Is alto^tber visionary ; for lis 
fffvf movement fvould array the rest oi the union againfl if. 
Divide indeed into separate states, or separate confederacies, 
and subjugation will soon become the fate of the feebler pow> 
«rs. Union only can protect the weak and chaia the toweriof 
gaibitioD of the- strong: 
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najofitjr^ It ddM not^Aifw faiAsed 
k Hgktf but, from the tery conttitutioti of the iy%^ 
teciv, it does >foIlow, that the will of the fnajbrity nMti 
prevail. It could not be oth^rWiiEle, qpbn th^' f^riotd- 
ple of eqvality) thaii that the greater number ^nMd 
rule, thioe unanitnity is impossible. The greftler et 
the less must pfedohiinate ^ and to tnake the Ikm 
predominate over the grM^efi ^ould yet more vio* 
kie ri^t and justice, while nothing tvould be gained 
in policy, since it is just as probable, and iifid^d 
moreplrobable, that thb fi3w should err than the tM^ 
ny. As howcTer the majt^rity may err, and whAtit 
yet m^re Important, as they may tyrannize^ it is a 
m<»mebtou8 <|uestion how to re£(train it within prefper, 
bounds without impairing tfao^o rights whicfh live 
e6nebded to belong to it. 

Upon this interesting subject the remarks of Dli 
TiSequevilie are pecuUiarly strikiiig. I csmnY>t'<l» 
bifelldr than read them at iarge. iSee pages 2Sa,M#i 
9®9, 261. 

After having pfeseiited these stHking remariia^ 
Whiteh are calculated to impress tfs strongly with tiM 
ndcdsiiity of vigilance and energy, in preserviilig^Mir 
insliiations from the mischiefs of ddmineiefring Iha^ 
jdrtti^s, lei ui^ ehdeavdr to acciuire more distinct idfeaf 
t>r the danger on, the one hand and of the practiait 
checks upon the other, bn whkh we may reflRSonvidy 
rely for bdr security, by considering the miltter iir« 
twofold view ; first, as to the danger of tyrannieat 
abtt§(S of their powdr by majorities, where sectidnal 
it^ift^f s are Mt the objects of adtion ; and ftfeeondiy, 
tvtt^ the gi-eat subject of conflict betw^n the fUr- 
ties \i altogether ^ectidtial. : 

Jn relation to the first, my fears^ I conress,f«tll T^rVfiir 
shortofthe vatieinationsofour sagacious author. Tba 
dit^ision of power between the states and the federtf 
gcJi^ei-iiment, and the checks to be found in both, 
up6n ihe powers of the majority, forbid the appri^- 
hension of mischievous and tyrannicfi) li^istalion^. 
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Th6 eflTect of the dvvisien of .powers, both on 
state and federal governments, is to diminish 
motivee to the domineering of majorities, whi 
circumscribes 8l§o the Bpheres of their respectivi 
lions. The federal government has little power 
the internal concerns of the country. It act; 
rarely, directly on the people, and is not, there 
■to any considerable extent, capable of tyran 
.over them. The great mass of municipal pow 
.exercised by the states, and their power alone i: 
by the people at their frames and firesides, if i: 
jority, therofore, in congress, were disposed K 
ranny, it would be difficult for them to find 
ttmato and constitutional objects of legisln 
.through which they could oppress the niinorii 
See De TocqUevilte, pp. 365, "6, 143, 144. B 
they could, so long as laws are general in thei 
tion, they must operate on all — on majorities as 
as minorities, — on the very men who pass them, 
in the course of one revolving year, may be re 
ed into the mass of the people, to be the wret 
Tictima of their own tyranny and misrule. Alth 
therefore, in the natural course of things, a pai 
power may be expected to wield its authority ! 
to keep the reins in iheir own hands, yet have 
no motWe to pass tyrannical laws which must i 
themselves, and moreover always will rcsnit ii 
downfall of those by *vhom ihey are enacted, 
too in the states. Though the ramifications of 
■uthotity extend through every portion of so( 
yet as they are shorn of those powers which 
the great objects of insatiable ambition, there 
Ve no motive for encroachment on the rights o 
people, or for harsh and tyrannical legislation. ' 
sphere of action is confined to the rights of pn 
ty, the riglits of persons and matters of polic 
of which most press equally upon the majority 
the nriijority. Hence it is, that although (us ca 
be denied) there are aumerous instances of tyri 
16* 
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od aotaoR i« miyorUi^ botb lo our leg ishUires and 
in congress, yet are they to be (bund (not in acts Jot 
general legislation, which alone can be of serious influ- 
ence) but in the ephemeral concerns of party poli- 
tics, and the dirty tactics of journalists and dema- 
gogues. A president in office may conEne his pat- 
ronage to his suppliant tools, and exclude his oppo- 
nents from their equal right, as citizens, to participate 
in the honors and the emoluments of office, and a 
successful candidate upon receiving the keys .of go- 
vernment, may corruptly distribute the spoils of vic- 
tory. A majority in congress may for a while sup- 
press debate, and carry all its favorite meaisures by 
solid phalanx. But after all, experience has shewn ^ 
that the great and important rights of public liber- 
ty, and the security of the rights of persons and of 
property, are not disturbed by the agitations, (how- 
ever alarming) of political parties ; and under all 
the violences we have witnessed, every man has 
continued to sit unmolested under his own vine and 
fig-^trce, where there is none to make him afraid. Ex- 
perience has proved, that however strong and able 
a party in power may be, the exercise of tyrannical 
legislation inevitably results in their defeat and down- 
fall. The cry that the church is in danger, liaf 
overthrown many a ministry in England, and the 
cry that our liberties are assaulted, has not been less 
successful here. The alien and sedition laws gave 
the coup de grace, to one administration, and an ob- 
noxious militia law sealed the fate of another. In 
short, though political parties, in their scramble for 
power, and in their pursuit of the loaves and fishes, 
are reckless and unprincipled, yet the mass of thp 
people will desert them and throw the majority in 
the scale of their adversaries, whenever they can be 
persuaded, that serious inroads are making upon 
their liberties and the constitution. The interest of 
the m^s must always be the same. The interest of 
the majority is, and must always be, identiSed and 
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conl(UMul«d ivJth Uwt of tbeir fiiltow citif«ni 
KMy be doceived or (hey may b^ vistalieD ; I 
cajiRot, in this, regard, be faithless atid corn 
mt^oritjf of the people cannot desigoedly u 
promote and sustain the fortunes of tbosf 
(he^ perceive to be warring against the rigi 
liberties of themselves and their posterity. 

But where the question is of sectional c 
the result is more doubtful, and the hazart 
ranny no " coinage of the brain." Where 
terests, the feelings or even the prejudices 
different section? of a copfederation are dlsti 
conflicting, where one regards as essential, v 
other looks upon as ruinous, and where the 
demarcation is as plain territorially as it uafoi 
ly ia in point of interest or opinion, it nay b 
dently pronounced that the union of the re 
portions must speedily be dissolved, unless I 
co-existing causes of an opposite tendency n^i 
adequate to control the repellent principles, 
for example, the subject of abolition, which 
tunaiely now stands forth so prominently 
canvass. All the states north of the Pei 
nia line and of the Ohio river, abjure and re 
alaoerj/. I'be rest of the states^-that is i 
ail south of the Pennsylvania line and of ll 
river, not only tolerate it, but some of the 
its existence essential (o their prosperity, an 
them regard its abolition as fatal to their 
liere then is a point of difference of the m 
nientous consequence to the Southern stai 
which their northern brethren (with little r< 
appears to me) have chosen to consider vil 
portant aisp to them. The aptagoniziog 
are moreover divided by a line, on each 
which, they may be regarded as unanimous 
a state of things places the two large divisioi 
union in dire hoatilily to each other. Th< 
,in the p9sition'of se[wrtite nations. They iir 
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fogether^ in point of form indeed, but in point of 
fact they are conflicting and distinct: What shall 
counteract the effect of these convicting princi- 
ples ? What shall restrain a northern majority from 
tymnnizing over the southern slaveholder, by' the 
eipaction of provisions, and the^ adoption of mea-^ 
sures ruinous (not to their prosperity only) but, as 
they believe, to their very existence ? Nothing byt 
making him. pay for the slaves as England has done, 
If abolition be necessary, why should the south bear 
the burden alone of the heavy tax of emancipation ? 
Will they agree to pay their proportion of what we 
lose? It is in this state of things that majorities 
are chiefly to be dreaded ; when they are hurried 
on, by their separate interests, their excited feelings, 
or their fanatical prejudices, to enact laws, and adopt 
measures, which do not bear upon ihemselces bqt 
upon others only. It has been keenly and sagacious- 
ly remarked " with what calm philosophy we can aH 
of us contemplate the misfortunes of others*^ ; and 
it may be as truly said, that there is little safety for n 
poor minority, where the majority legislates for them 
alone; enjoying, themselves, the comfortable assur-r 
ance, that however the minority may suffer,their "own 
withers will be unwrung." 1 here is no safety for the 
governed in such a state of things, or rather there is 
no other safety than in the interests of the majority 
or in their own strong arm and desperate valor. "If, 
said Mr. Clay in his speech on the veto poAver, " a mar 
jority of Congress should put itself in opposition to 
the interests of the south (on the subject of slavery) 
neither presidents nor vetoes would avail to protect it. 
its own resolution, its own valor, its own indomitable 
determination to maintain its rights against all men, 
these and these alone could in that case uphold the 
southern interests.'' Intelligencer January 25, 1842. 
And all this is perfectly consistent with the principles 
of the declaration of Independence, and the views 
presented heretolpre, on the right of resistancQ 
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«g«M«l lytfennf iiild opl^t^edsidh. Ante pugft SS dte^ 
AgttifHttah 6mnip<ytent power, dijsposed to xyttukjoj^ 
IMIr^ is 00 protectit^n except s^tF-defeMi^e) and the 
«Nily restrgint upK>n the tyranft w^iettier «Wiim(irdk'<if 
mUnmfmUjf, i$ thbfedr <^f the dei^p^rlit'ion of its vietliMi. 
But k it then to be s^pp^lied, that the i^eaker tie^" 
Itett ^f the Uiiioi!^ tnnst subcdinb to the tyhattny of a 
fmsfolriiji t^en th^y hliVe a United dnd powerful popu- 
hdiMi to defend their HgfrtB? By no nteaito. Let 
th« tih)\deome #hen it nuiy^ abd intblemble etfi will 
iit^rfftably throw back the oppressed upon th^ own 
mMttree«, and drire the injured states to the sIk) ai- 
tcfTAative ofdis6t)hition. This powerful trttth eaunotbe 
f^Mteiried, wheti We look to the pi4net]fle8 upon wMeh 
akMie unions ^an be foi-med or can be ilai«iiitafned. 
Gotrnfiuirity of interest, e^mihmiity 4>f ibeliilg, cm&* 
ilninltyief principle, aJIseemimportant in cMneeling 
Cbjgeiher the various HnksrbfiEicbnfederiltiion ofieplil^ 
Ifes,. ^ ^ Oi^e of the circumstance^/' days the aufbor so 
oifeen qdoted, '* which ittost powerfully GOi)trib«te to 
support the federal government in America, 1« thai 
the iitttte» have n6t only simibr interestti, a oentmon 
origin^iid a eotnnioti tongtie;, hut that th^y arts ^akRi 
m^nA «! the same stage of dvilization, wiliob ftloiait 
ahruys^ renders) a uftioh fedsiUe. A federal «»iiiptet 
citiiiot be laistings uhte^ ther^ ^ikis in tte commv- 
riM%S5 wilich «re leajiued togiether, a certain ttuatb^ 
^ inducements to Uhion, Whieh irender their^iMfi^ 
fldtHi dej!>^ndehce agreeable, and the task of gd««m- 
fid^t light. All the pmp\&i whieh have ev«r Ibfoied 
a e6ilifed^iraitimi > Mi ve been heM leather by a c^Mttain 
irtffftb^ df emtiH¥ah in'te^eiTtis, wfaieb DisrVed aatlie 
Mft€4te6tatihi€iiiefthi$A«Bae^fo»." itintioti^ed 
that iEiH mast havb tfteiifdHid pwrsfaits, fait xMM Mgbi 
m^ke the paHied timh imt^iA i)f frienda. Boi ihay 
m^'iM ht hosHkfiik ^Mit^ms^m&r. In iio ftr «i 
th6y^e iEfc>, the tubhd ^f v^Whh the ffrare fetUa, 
<^a Miie thai^efofe inay -t^e agrictllfttftit iabd^ar Ma- 
oi»fiictiKtiig and anbtlNft \ftaiiMi«ill,> tM'fi* HH n^l 
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b«f mriisenre tbe Merits of each oUkm. Bui itlwm- 
llMexMCeoce oC a state of things, e. g. as of siavMj^ 
is laterHFoven with the very existence of one iuilf the 
stales^ and itaemtence in the eenieclenicy is deemad 
baideosome to the rest, the seeds of 'discord are so 
thiddy sown that harmony cannot long be cherished 
except by the most guarded moderation and forbear-r 
aiftce. 3o too with the tariff, which has been so kmg 
the fruitiul occasion of wrangling between the states^ 
aoen of the north and south. The duties which the 
DOith demands, to feed its manufapturers, the south 
coosideFsasa burden upon its industry; and even 
at the present moment an angry controversy is.ap* 
prehended on. the subject. What can be said hot- 
that the sister states must settle these discordant in* 
terests upon the liberal principles, dictated by a scQse 
of the blessings of the union, and of the necessity q| 
mntoal forbearance for its preservarion. We mitsfr 
karn to '^ give and t^ke," or it will ^^ dissolve like 
the baseless fabric of a vision and leave not awreek 
behind." , 

''Meanwhile," says Mr. Clay in the speech akeady 
quoted j ''the people of the SQU^h have all the reqoi* 
site guarantees. First they have.the sacred provisions- 
of the constitution ; and then they have the cbarac^ 
(er of our government, ad a confederacy; and tl^ iaet, 
of the. existence of these interests (the •rights, of the 
master over tlie ^ve) long before the adoption of 
the constitution^ and the rights and duties-of.thegovn 
enMueat in regard to them recognized $md laid dojprlk 
bjT that sacred instrument. That is the security of the 
senth. He felt himself secure in that mutual harato-« 
ny which it was alike the interest of all to cnltitate; 
in the cacm^itutional sepujrities ; in the certainty 6t 
the disrnptioa of the union as the inevitable result* 
tfie OMiaient that intetest should be assailed ; and in 
the capacity and det^mina$ion of the south to defend 
iMiaelf at all hazacds-and against all iorms of attai^ 
whoibar ftm abiMd INT, aljiooie«"^ ,..,.. 
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' 'lKidh being the Hk^thiireni htimfA W tte tiniM tit 
the states, from sectional* differeoces'^on certain tni- 
portant topics, it behoves os^ to consider atteiitiTely, 
what counteracting principles are lobe found tnour 
' instttutions, and in the interests of the members of 
the confederacy, against the tyranny of a majority, in 
one part of the union, over the minority in another. 
And the first is undoubtedly to be foun^ in the gtmr^ 
an^e of the cnnsHtuiion, Every officer of the go- 
vernment, every member of the two houses of con* 
gross takes an oath to support that instrufnint* In 
that oath, wherever (as for exiample in relation to sla-* 
very) the constitution is beyond dispute there id a 
strong security. If it be even admittec^ that 9tm$ 
will violate it, whose fanaticism may persuade tbeid 
that there is less guilt in the violation titan the observ- 
ance^ yet, I am^ persuaded, that a vast majority of our 
northern- brethren v^ill respect the constitution in this 
regard, even if they be desirous to change it. The 
solid phalanx of the south, (the slave states (all short 
but few in number, aDd as n6 change can be made 
without the consent of three fourths of the states 
there can be no danger of any Vegiilar, coAs^iltlliofi- 
al change.) ^sustained by the calm and reflecting in 
ihe* northern states, will always offer a successful re- 
sistance to the sch^emes of aboKtioti on the floor of 
congress. ' And so on other topics of sectional diffe- 
rence. There is much reason to hope moreover froixi 
the past, that there will generally be found within 
the body, a portioii of the union, so far disinterested 
in the local t]uestions which may occasionally arise, 
as to hold the scales between the contending parties, 
4hd to adjust the balance upon fair and equitable 
principles. 

There are' however mbre efficient guarsmtees foir 
the rights of tins respective portions of the union tbam 
the sanction of the oath to support the cCMistitiition. 
Unhappily the seductions of interest are oftentimea 
100 strong fortheobi^lioA» of eonsoiene^: orratber 
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they 4ee^, fer their personal advantage. So. Iqii^» 
hQwever. a«i the public mind ca^ be pxe^^v^ '\^ ^/^ 
bofieat aqd demoted attacbmi^n^ to .the unioi^y ev^ 
•fK^tiopal m^oritiep^ or the ware sober portion of ^h^ 
tki l^ast) may be expected to abstain verx c^r^f^Jiljr 
frani any i^^easfires which may lead to. it^ dissobiUop. 
I do o^t mefia to $^y that they oiHiy aot al^f^ tb^ 
pp9!^er. I do iKit VSK^^^ to deny that they na^y lii;^ 
pften IW4 oppi^sfiv^y md ^m^^ljo ^o Iqog ^fthii- 
m^n natiire is unchanged ^hat must beapLpr(;|^^d^4- 
But I ,d^ nie^ku to express the hope that the deep 
^Hffl^ which f very portion of this ^confederation have 
iii-thecoAliAuanpe of the union^ w^ll everproi^ saffi- 
QQlint to restrain evep a sectioni^i m^ority from grcf f 
find continue abuses ; from such abuses as caRno.t 
be borne ; froia. such c^bue^a e^ wi^U throw^ \^q}il \h^ 
Qppresaed jiHnoi'ity upQP their natural rigbti?, toi re^ 
siatat ail haisardsibe. encroachments of despotisfpfi, 
under the forms of democracy, and law, and drive 
them in seirdefeoce, to the necessity of dissolutioi^ 
Extreme ca^es aloiie indeed could Justify it : butej^ 
treBie easea might coi^pelit; auch as the ge|)ef%l 
emancipation of the slaves of the south, which wool^ 
place a dagger in the ijqnd. of every dofpecitic. 

Let -us advert then, very cur^sorily to soipe of tb^ 
W»|ives, which are cjulculated to bied th^ respective 
portions of our country to the union, ai^J which may 
safely be relied on as holding back a sectional msyor 
rity, from an outrage upon the rights of other por* 
tions, which might lead to dissolution. 

And first, lei us take the nortk I allude p^(i- 
cularly to the manufacturing and commercial stQj^ 
Tp Ih^ it would seem that the. union roust ben^re 
MMpoctant than to the south or west* So lous ^^'^ 
mma oeiilinues, they will be the carr^re ag^ tJj^ 
iMUii&et4irers d" Act .souths . Their ships wiiliuyi^iiit 
QMAom, 0as4QlNMM wdmrf«#ifeWrJli^ tiu^jeim^ 
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firtn clalhe our people. Their industry. is thus en^ 
couraged and paid ; and their people are better fed 
by br than they could be by tillage of their sterile 
rocks and barren strands. But let the union be dis- 
soWed, and their tariff is repealed forever, and their 
ships will be rotting at their wharves. The loomt 
0f England would flood the south with her produc- 
tionsy and her commercial marine would successive- 
Jy compete for its trade, with unfeeling brethren,. who 
had rioted in their power, and trampled, upon their 
rights. Depend upon it, the keen and sagacious 
statesmen of the norths are well aware of these deep 
stakes. They know full well that there is a point 
beyond which:> forbearanpe ceases to be a virtue, and 
that when that point is transcended, the- union will 
be but a rope of sand. The cool and reflecting 
of that acute and sagacious people, will throw their 
weight into the lighter scale, rather than put at hazard 
their deep interests in the preservation of the qnion.^ 
Take next the case of the west, who.are destined 
in half a century, i^ ^his happy union continues, to 
fill to overflowing one of the most fertUe and beauti- 
ful valleys on the habitable globe. It is hemmed in 
by the Alleghany to the east, and the rocky moun- 
tains on the west, and watered by the great father of 
rivers and his ^noble tributary streams. But they 
have but one estuary. United, they enjoy that no- 
ble outlet for the , export of all their superabundant 
products, while the passes of the mountains and the 
internal improvements of the atlantic states^ aflbrd 
them eksy access to the eastern cities, and conveni- 
ent routes for transportation to the interior, of fo- 
reign and home-made fabrics and productions. They 
repose in perfect security, and dream of no danger 
from without and no peril from within. The atlan- 
tic states are their broad barrier against attack on the 
side of the sea, and the shipping manned by their 
eastern brethren are .the natural ^carriers of all the 
products of their industry. Separate them by dis* 
17 
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«o1ttti<m^ andthiMr b«ic«*»c our masom i& *heiroww,d«i' 

* fenceor must ask tm th© score of colif tesy what dnef 

fiotr enjoy by right. In thfe etent of wat they w^uM 

be cut offfromth^ World, and theif boosted Mis^ 

i sissippi wduW b^ hertfieticarHy sedled by' the «iwie» 

" 6f the east * , 

Now turn to the sdtilh. I atti perhaps too much 
Of a southron i& ' see in proper lights that weak- 

f ness which is attributed to the soutbem states, 

i might perlittps^ with iriore propriety, let othenr 
speak for me. De Tocqueville remarks, *' the inia-' 
bitftnts of the southern gftateisi are of ail the Ameri- 
cans, those who are most interested in the maiii^e' 
nance of the union : they would agsuredly suflfer 
most from being left to thensseltes/' Bui I shouH 
assuredly be under the dominion of the blindest pre- 
judice, if I were to close my ey«s to the VAstly su- 
perior resources and popuiatio© of the northern 
states, and to the incubus of sfevery which crushes 
and overwhelms our strength. One half our popu- 
lation can never be our defenders ; biit intrigue a6dl 
tampering of northern faimtiGS, when no longer 

► withheld by the trammels of the constitution and 

the ties of brotherhood, liiight make th^m our dead- 
liest foes. These considerations alone arie. sufficient 
to induce every southern mat! to hug the union to 
I his hearty so long as the ^constitution is carried out 

i ^n its fair and proper spirit. The benefits which we 

derive fr6m it are not so much in having carr 
riers of our produce and manufacturers of our ne- 
cessary fabrics. These we might have without the 
aid of our northern brethren by retracing the steps 
of our forefathers and submitting to be once more 
tributary to Great Britain, or by entering into ufte- 
qual treaties with that grasping and ambitious pow- 
^ er. But our great advantage is that we escape the 

r ruin, disunfion would bring upon us. We escape 

the danger of' desolating wars with those who are 
now out fnertds ; we escape the necessity of stawd- 



ing ariniesy to whieh aei|^iboriiig iifitio»s.^9iURit^d in 
iponfederacy^ musl.fiooner er Ifiter n^m^i ;• we dimiii^ 
ish tbe dangers o£ servib wars by having auxiliaries 
|Mr0irided)by:Uie eoastitutipn for the suppression of 
tBsurrections; mt escape the danger of formidable 
i|»roads fr4>Di the great northern hive whose vastly 
fuperibr power .mighty in the language of Mr. Jay, 
-''be often tem^pted to gather honey in the more 
blooming fields and milder air of their luxurious and 
Jess hardy neighbors ;'' we escape the hazard ot fall- 
ing into absolutism, the too common lot of nations 
ivhose position subjects them to perpetual collision 
and strife, and lastly, we escape the burdens and 
the misery which would fall heavy upon us when 
-mii pbughsbares and pruning hooks shall o( neces- 
fiity be changed into the sword and the bayonet, and 
We sfaaH be found in thick array, with glittering arms, 
opposed to our pristine Inothers, with whom in two 
heroic and glorioua wars we successfully fought, 
isbotilder to shoulder, against the enemy of our com- 
i»OQ liberties. We are loud at the present moment 
against the fanatics of the north for their mistaken 
.^^al for abolition. What would repiress their vile 
Attempts if the shackles of the constitution were 
stricken from their hands ? What would prevent the 
Sttooess of some Peter the hermit in his attempts to 
stir up a crusade in the holy cause of abolition ? 
What would restrain misguided multitudes from 
flocking to his standard and spreading all tbe hor- 
rors of a servile war in these now peaceful and 
happy states ? With these views df our state and 
43ondition, though I do not question t|)e right of 
a portion of th€i union, to throw off its obliga- 
tions when it is openly, plainly, and ruinously vio- 
iated by another portion ; yet I do hold it to be as 
tmportaDl; to this as to any other part of this con-^ 
federntioiii >lhat.we should submit to evils where 
4evi}sare tolerabl&and temporary, or where they may 
ii^e ri^jta^ froin false judgmeat o)r the delusions 
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of interest which may be snec^ieded by joster viewt 
rather than venture upon the untried,' experiment of 
rival confederations. Mischiefs must be great in- 
deed to justify oiir calling in disunion as our great 
catholicon. The times - ntust be truly out of joink 
before it can safely be affirmed '^ Tali auxitio tewr 
pus eget" Try it when we may, we shall £nd the 
remedy worse than the disease, unless some impor* 
tant part of the constitution has been attacked in 
its recesses, or its vitals been impaired by systematic 
violation. 

I have touched upon these general topics merely 
to shew how deeply ail are interested in the unioi^, 
and the strong motives which thence arise for fot:* 
bearance and moderation on the part of those who 
have the power in their bands lest they destroy by 
tyrannous exercise, the very source of their autho- 
rity. I proceed now to another protection against the 
disposition of sectional majorities, which may occa^ 
sionaliy present itself in the administration of the 
federal government. It is the veto power, so much 
the theme of approbation or censure, according to 
the exigencies of the moment. I do not mean at 
this time to enter into the question which now agi^ 
tates the public mind as to the wisdom of the clause 
of the constitution which has conferred it. Nor do 
I mean to affirm that it may not happen that the 
president may entertain the same sectional views as 
the majority of congress. But I do mean to say 
that this may not always be the case, — that it will 
on the contrary rarely be the case in relation to im- 
portant matters, and that when the coincidence doer 
not exist, the protection will be effectual. The his» 
tory of the past will illustrate the two first positions. 
There has probably never been a president since the 
foundation of the government, not even ibe Adams'^, 
who could have been persuaded to sanction a bill 
for the promotion of the schemes of the fanatical 
friends of aboUtion. Washington, Jeffersoo> Madi* 
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son, Monroe, Jackson,^an Buren and Tyler would 
certainly all have negatived a bill for emancipation 
in the District of Columbia, had it been possible to 
have found a majority, who would have passed this 
favorite measure of the abolitionists. Thrs, indeed, 
results from the simple fact that a president never 
has, and perhaps never will be elected by a party 
purely sectional. Every candidate or nominee looks 
for aid to his cause from every quarter of the union. 
Parties are more divided upon general politics than 
on sectional questions, and hence he who succeeds 
will owe his success to troops of friends in the remo- 
test corners of the states. He has his supporters, 
not only on Cape Cod and Nantucket, where slavery 
is an abomination, but in Charleston, Savannah and 
New Orleans, where it is recognized and even che- 
rished. There his friends and supporters must not 
be outraged by the heresy of abolition, or they will 
fell off from his standard. They must therefore be 
conciliated by a just attention at least to what is due 
to thejr peculiar interests and to the constitution. 
Moreover, geographical causes will conspire to give 
a preference to those for this high office who occupy 
the noddle portion of the union, and to this cause, 
perhaps, may in part, be attributed the fact that in 
fifty-eight years, the presidential chair will have been 
filled forty-six years by five Virginians and one Ten- 
nessean. So' long, therefore, as political calcula- 
tions must rest on probabilities which can only be 
JQdged of by the past, we may reasonably hope that 
thfe president of the United States will not be 
found to combine with a congressional majority 
for the oppression of the south* But if the veto 
be exercised in our favor it must serve as a shield, 
since the obnoxious law must then be rejected un- 
less repassed by two-thirds of both houses of con- 
gress, of which the probability fs remote, — See C^al- 
bodn's and Buchanan's speeches on the veto. 
In the estimate of the checks upon an arbitrary ' 
17* 









190 

stdional majority, we must not forget that .which is 
in some degree afforded by the senate. Here, 
indeed, the south is in a minority, but the difference 
is so small that with an undivided vote of tier rep«- 
resentatives, there would always be ground of hope 
that one or more of their opponents would yield to a 
sense of justice, and unite in protecting her from 
the tyranny of their opponents. Past events have 
furnished some striking evidences that this is no Uto- 
pian calculation, for numerous occasions have occur- 
red and are now occurring of conscientious and high 
minded northern members siding with the south on 
questions of the deepest concern in relation to he» 
interests. 

Nor must we omit here to mention the very 
important check upon the tyranny of the jna* 
jority, whether upon sectional or general questions, 
which is afforded by an independent judiciary. That 
body, though like other men under the influence of 
political feelings, from which it is impossible in a go- 
vernment like ours that any should be wholly ex- 
empt, are nevertheless deserving of the highest con- 
&dence, from the manner of their appointment, the 
elevation of character which is secured by it, the 
tenure of their offices, and their solemn oaths to 
support the constitution. Invested with the power 
of deciding what is apd what is not law, they possess 
by consequence the power of declaring a law to be 
unconstitutional, and of refusing their aid in carry- 
ing it into execution ; so that whenever a law can 
only be enforced through the courts of justice> their 
veto upon it is absolute and final. If therefore a law- 
less sectional majority should transcend the consti- 
tution, they would most probably find an efficient 
check in the purity, the calmness and the indepen- 
dence of the bench, if their acts were passed undejr 
their review. We have recently had a most inte- 
resting instance of the capacity of great minds in 
the pursuit of truth, to elevate themselves above the 
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influence of their prejudices and their feeKngs when 
discharging the responsible duties of the bench. I 
allude to the recent case of Prigg against the state 
of Pennsylvania, in the supreme court, in which that 
court pronounced the law of Pennsylvania, passed 
for the protection of fugitive slaves, and securing to 
them the right to a trial by jury unconstitutional and 
void — ^Judge Story delivered the opinion of the 
court, and the rest of the judges concurred m the 
main question which was decided ; thus exhibiting 
the gratifying evidence of the entire independence 
of the northern judges, of those fanatical c^inions 
which are so rife among our northern brethren. Sto- 
ry from Massachusetts, McLean from Ohio, and 
Baldwin from Pennsylvania, all concurred in the 
judgment which annihilated the obnoxious law. 

In what I have said on the subject of sectional raa-< 
jorities, I have pnncipally had a reference to that sub- 
ject so interesting to ourselves — the subject of our 
black population. But whilst I am not blind to the 
existence of the folly and fanaticism of many of the 
people of the eastern states in regard to abolition, I 
am well persuaded that the cool and reflecting and 
intelligent of that thinking people can never seriously 
iDeditate a revolution in society here, which would 
not only spread devastation and bloodshed through 
the land, but would cripple that agriculture and those 
valuable resources which are and must always be a 
main spring of their own prosperity. I have there- 
fore no serious apprehensions on this subject, and 
there is none other which can be set down I think as 
altogether sectional. The tariff* indeed has been a 
subject of vehement contention. The struggle on 
the part of the eastern states to lay discriminating 
duties with a view to the encouragement of their ma- 
nufactures has been unremitted ; and its success has 
been the subject of loud complaints among the south. 
I disclaim any profound knowledge of this interest- 
ing subject; and shall therefore only briefly remark 
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upon the supposed merely «eetiona/ character of tile 
tariff party. I incline to think we are nuicb mista- 
ken if we attribute its success only to sectional votes. 
On the contrary very many of the northern and eas-> 
tern votes are always found in the anti-tariff scale, 
while southern and western men, from views of na- 
tional policy are zealously instrumental in building 
up what they call the American System. Thus it is 
that Mr, Clay has ever been its distinguished leader; 
representing an agricultural state in the valley of the 
Mississippi whose immediate interests are to '^ buy as 
cheap and sell as dear" as they can, whether with 
friends or foreigners. And so with us ; there are 
many wise and patriotic men, who thitik it better tp 
increase the import for a time on foreign articles for 
the encouragement of domestic fabrics, by which 
means a more abundant and cheaper market at home 
will be created in the end, while at the same time the 
wealth and strength and the ties of union and the 
bonds of brotherhood will be incalculably increased. 
It was a measure first suggested by Hamilton arid 
recommended by Washington, neither of whom could 
in these opinions have been swayed by the feelings of 
sectional prejudice. It is not then to be looked Up- 
on as a measure forced on us by sectional majorities 
but as adopted by the general suffrage of a large por- 
tion of all divisions of the nation except perhaps Me 
extreme south* But though their views may not 
prevail, there can be no danger of oppression in any 
tariff measure which shall command the votes of Vir- 
ginians and Kentuckians, or even Philadelphians, 
or New Yorkers, or of the commercial and mari- 
time cities of the eastern states. The south have the 
assurance at least that these will not lay grievous 
burdens on themselves for the sake of oppressing 
them, and without the aid of many of the members 
from those states no oppressive tariff ever can be past* 
On the other hand, if- onerous measures are adopted 
through the influence of our own votes we have no 
one to complain of so justly as of ourselves. 
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With these resoarki upon 4he - dtiigMa of •» 

'ZStioQ or cODsolniation, I shall coDteat myself 
present, and pass on to the daDgerft of dism 
meat and the operative causes which may I 
'Counteract aay centrifugal tendency of the 

In treating of this matter I shall not here 
into the question of the right of the states or 
«ne or more of them to dissolve the bond 
unites them, and to form. other confederation 
assivne the character of separate and indep 
sovereignties. Nor shall I toQch upon the qi 
of their power to take the half way, incon, 
step of annulling the laws of ihe Union at pl< 
These are topics which will be the subject o 
mentary ia another part of these lectures. TIi 
I at this -time go at large into the subject of ti 
tmportance to the states iji general of this adi 
union which will be found to be so well tre; 
the letters of the Federalist. I shall confine 
to a few cursory remarks on the hazard of di 
hcrment on the one hand and the motives and 
which may tend to counteract it on the othei 

Firmly persuaded as I must always be of th 
of this union to the slates of which it iscomp 
must still admit that there may be many wh 
upon it, with veryidifferentieelings, and tha 
sions may occur in which particular states an 
large portions of -the confederacy may becoi 
live under its restrictions and impatient of its ( 
ity. We are not to believe ourselves totally f 
itomthe infirmities which belong to our natu 
to suppose that we shall always exhibit an fa 
calm, while other nations of the world are the ' 
of rebellion and civil war. We must expect 
iiontd ebullitions of ill humor and dissatisli 
The south and the north have antagonizing 
and the east and the west may be found to be 
together by less powerful interests than a 
might de«re.^ Tite one or the fther may ng 
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k peeuKar wants AS unattended tO; and its prosperity 

' sacrificed to the advantage- of a^ more favored por^ 
tfon. Legislation may occasioi^lly trample as they 
may thinks ^npon their rights or har^ty vidate 4^ir 

^ notions and their feelings. Dissatisfaction may grow 

up accdrdingiy, and the factious tnay be witling to see 
all the elements of the union -broken up rathtsr than 
submit to some petty evil in conflict as they believe 

) with the spirit of the constitutron. Such things have 
been already, in the half century that has elapsed 
'sifH^ the adoption of the constitution. - The eariy 
resistance to an-obnoxious law in the back partis^^ of 
Pennsylvania which was quelled by the vigor ofge* 
neral Wasrhington who called fifteen thousand taen 
into the field for the pul^pOse, 'may be mentioned a& 

) the first and the most open defiance of the authority 
of the union. In no other instance inde^ has them 
been a resort to arms by the disaffected. But other 

k occassions have occurred on which great dissatisiac-' 

P tion has been expressed, and the sovereignties of the 
states themselves have remonstrated against the 
measures of the govornment, and sometimes in a tone 

k and "spirit which seemed to threaten the most'seri- 

f ous consequences. During the unpopular adminis^ 
tration of the elder Adams, the alien anfd sedition 
laws which were p^sded by a majority of Congness in 

\ pursuance of his recommendations, gave rise to a 
great and general excitement through some of the 
states. ' The constitution having declared thatcon^ 

k gress should make no law abridging the fireedom of 

' speech and of the press, and the s^ition taw haviqg 
been enacted in direct violation of this express inhi-" 

k bition,'the states of Kentucky and Yir^nia entered 

^ into strong resolutions declaratory of the rights of 
the states and condemnatory of the measures of the 

k government. The resolutions ^ Virginia and, Mt. 

f Madison's report will hereafter b^ laid before yon^ 
and I trust it will be seen that they promulgate nox% 
thing wfafci) IS nQt truly orthodox- 9^ tk^ legislajtiir^ 
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tit Kentucky h n99 wfaefl adkig ob Ih^ fMhB tttb* 
ject would have gone a bowshot beyond us if they 
bad really declared (as has been incorrectly all^ed^) 
BOt only that the federal states have a right to judge 
of any infraction of the. constitution but that '^ a 
AuUi^^fon by those sovereignties of all unauthor- 
ized acts done under colour of that instrument, is 
the rightful' remedy, f Here indeed we might have 
found the germ of South Carolina nulli^oation* But 
in truth there is no such language in the Kentucky 
resolutions ; though they go to the extent of jdeolar* 
ing the (awv np't only unconstitutional but void and 
of no force> and that in every case '^ each state has 
a right to judge for itself as well of infractions as of 
the mode and measure of redress." But Vij|^B[ia 
Went not so fer. ^ Though ^he exerted with most 
powerful effect -the force of argument and the moral 
inihienc^ of her character in the union to put down 
the^obnoxious laws and to overturn the administia- 
tion by -which they were enacted, she asserted no 
right to nullify them. Though she declared them 
unconstitutional, as of right she might do, she re- 
ftised to declare tbeip *^ not law, but utterly nuli, 
voidj and of no force or effect." Those words were 
stricken out by general consent on the motion of the 
mover of the resolutions." See Debate, page 203. 
Thus while she was shaking the foundation of the 
power of Mr. Adams by enlightening the people and 
appealing to her sister states, against the invasion of 
the constitution, she calmly submitted to the en* 
forcementof a statute which is now universa)ly ad- 
mitted to have grossly violated the express provis- 
ions of the charter of our liberties. Calender was 
tried, convicted, and punished in the. metropolis of 
(be state and his imprisonment in the jail of the com- 
mmiwealth completed the evidence of her submisnon 
to the law until it was repealed, and of her disdaim- 

• 1 Siary^s eommon Law, 288, in note citing North Amc- 
rieao Revie\v, dOd. 
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•r off tbe right to 'ntM^jf an unconstitutional adC 
wliile she continued to be a constituent member of 
the anion. Thus may she ever act ! Thus may she 
ever sustain the great and important <truth that an ajt^ 
dent love of libert/is perfectly compatible with a love 
of order, and a respect for the regular action of coii« 
•stituted authority. * 

Notwithstanding this forbearance however, it is 
abundantly manifest tliat although evils may be borne 
as I<)ng as evils are tolerable, rather than that the 
foundations of government should be upturned, yet 
in the event of " an accumqlation of usurpations and 
ahudes' rendering passive obedience and non resis- 
tance a greater evil than resist£(nce and revolution/*^ 
thefe may be danger of the states " recurring to" the 
last resort of all ; ^^ an appeal from the cancelled ob- 
ligations of the iDonstitutional compact to original 
rights and the law. of self preservation^ the ultima r(i^ 
tip of all govcrnaients whether consolidated ,>confe- 
derated or a compound of both." — Madison to Ev- 
erett.! — Our history since the commencement of the 
century has furnished instances .yet more startling of 
the exercise of the reserved power of the state to 
question the course of federal administration. Iir 
the year^ 1807, a taw laying an embargo for an in- 
definite term was parsed by congress on Mr. Jeffer- 
eon's recommendation, and it excited as might ^well 
have been ^expected a most angry and embittered 
feeling among the people of the eastern states, whose 
commerce was withered by its influence. I have not 
the command of documents shewing the irritation 
and disposition to resist, which prevailed during its 
continuance ; but my own recollections are distinct, 
that though the law was enforced and submitted to 
under a judgment of the .supreme court afiirmingits 
-constitutionality, yet it was the general sentiment of 
the day, that its continuance would have endangered 
the duration of the Union^ So too,4as to the pre- 
vailing feeling among a portion of the eastern people 
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tluriDg the kte war; evidenced as it was by the 
Hartford convention so well known in our political 
annals. Whether that celebrated body have or have 
not merited the censures which have been cast upon 
them, they cannot but be regarded as affording evi- 
dences at least of a state of feeling in the east very 
dangerous to the union. Lastly let me mention the 
most alarming of all the events which have threaten- 
ed the permanence of our institutions and the peace 
and happiness of our land. I allude to the course 
of South Carolina in relation to the tariff. The con- 
stitution having provided that congress should have 
power to lay and collect taxes, duties, imports and 
excises, and that body having regulated the tariff of 
taxes so as to aid the home manufacturer by raising 
the price of foreign fabrics, the state of South Caro- 
lina declared the law unconstitutional and void, and 
that measures would be taken by that state to pre- 
vent its being carried into effect. A proclamation 
was thereupon issued by the president,* to which 
the governor of South Carolina responded. Troops 
moreover, were sent by the United States to the 
fort in the vicinity of Charleston, and the state mi- 
litia were called out on the other hand to resist any 
attempts to enforce the laws. Fortunately, con- 
gress being in session, a compromise was made by 
which the duties were reduced, and quiet, though 
not complete, harmony was restored. This subject 
will be taken up hereafter, and it is only mentioned 
here to exhibit the dangers of dismemberment and 
civil commotion to which we have been exposed. 

The instances which have been given bring forci- 
bly into view the power of the organized govern- 
ments composing the confederacy, at any time at 
their pleasure to raise the standard of their separate 
sovereignty and assert their right to secede from the 

♦ See Procl. Enquirer, Dec. 13, Haynes' Procl. Enq. Dec. 
2S, 1832. 
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union aad set up for themselvefif. This is one of tbe 
momentous consequences of the government being 
composed in effect of independent states. In go- 
vernments of centralization the march of usurpa- 
tion on the other hand cannot readily be stayed for 
tvant of organized opposition. At the first appear- 
ance of organization^ the energies of the govern- 
ment are put forth to suppress and extiioguish it 
But in a government like ours, composed of six apd 
twenty organized and legitimate powers, each wield- 
ing very large portions of sovereignty within its re- 
spective bounds, nothing is more easiy than to or^- 
nize opposition, nothing more feasible than to 
place a separate people in array against the central 
power— provided only they are unanimous. Hence 
it is, that while on the one hand, the states stand 
like sentinels upon the watch-tower* — whilst they 
ever will be vigilant spies and jealous scrutinizers ef 
the acts of federal authority, and whilst their legiti- 
mate organization will make them felt in every con- 
test with the general government, they are enabled on 
the other, if so disposed, to &hake the union by their 
dissention, and to withdraw from its bonds whenever 
their temerity or iH-judged feeling shall so advise. 
And should several unite in such fatal councils it 
is obvious that the result must be disunion or civil 
war. 

What then are the securities and guaranties that 
have been provided by the constitution, or which 
grow out of the system itself to preserve us from 
these lamentable consequences. The framers of the 
constitution, among other things, provided that not 
only the senators and representatives and all execu- 
tive and judicial officers of the United States should 
take the oath to support the constitution, bi|t also 
that the members of the several l^slatures and all 
executive and judicial officers of the several states 
should take a similar oath. By this means a very 
large portion of the leading and intelligent men 
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throughoot the unioQ — of those through wfiose in- 
fluence and agency alone there would -^be any rea- 
sonable ground to appl'ehend disaffection to the uni- 
on — are bound by the most solemn engagement to 
sugport the cohstitution, and by consequence to pre* 
serve the union. Unfortunately, however, the judg- 
ment is so often perverted — the eyes are so often 
blinded ; the feelings are so often influenced by 
our passions and our prejudices, that it is much to 
be feared no great confidence should be placed in 
the efficiency of this buttress for the support of our 
constitution. How many are there who in the bit- 
terness of political feeling salve over their consciences 
with the plea that the violations of the instrument 
by the general government is their justification for 
their alienation. How many are there who are rea- 
dy to say that rather than see this or that measure, 
which they deem unconstitutional, persevered in by 
the government, they would go for a dissolution of 
the uhion. Call ye that supporting the constitution ? 
Call ye that backing your friends ? Because the bond 
of union has been violated, or rather has been sup- 
posed to be violated in some particular — probably by 
no means vital — shall w« dissolve the whole ? Is that 
to support it ? shall we sunder aU its obligations and 
destroy it aUogetber because others from mistaken 
views or even ruinous designs have assailed some one 
or more of its less essential principles ? I opine not. 
So far from its annihilation we should exert our- 
selves to repair the breach — and that by constitution- 
al means — by elections — by change of rulers, by re- 
monstrances and appeals to our sister states, by the 
mdral influence of truth and the sanative operation 
of time itself. Look at our history ! The alien 
and sedition laws, which after forty years, appear to 
noie as violent outrages on the constitution as they 
did in 1800, hurled one administration from the 
seat of power, and promptly were repeal. Suppose 
Virginia, insieiMl ^ addressing herself to her sister 






200 



k BtB.tfeSj with all the energy of argument and the resist-' 

^ less influenfue of truth, had caught at the obvious vio- 

lation of the constitution, and declared herself ab-^ 
> solved from the federal bond ! I ask not what would 

now be ou^ condition. I ask not whether we sho|^ld 
have been more happy and more prosperous as a 
people, — but I ask in direct reference to the oaths, 

I which her legislature had taken, whether she would 

have better " supported the constitution of the Uni* 
ted States," by dissolving the union^ than by the 
peaceful influence of constitutional measures ? The 

^ question presents at once an answer in the negative. 

I hold, therefore, that it is a sacred duty on the part 
of every man who has taken this solemn oath, if the 
constitution be violated in part, to hold on strenuous- 

* ly and faithfully to the rest, and to strain every 

nerve to restore it to its integrity and purity. ThiSt 
is in my judgment, to support the constitution, and 

i not, because others have violated it, to abandon it 

forever. As well might those, whose duty.it is to 
uphold this noble edifice, unite to pull down its 
stately columns and its lofty domcy because a frsig- 

k ment of its cornice had been broken by the rude 

^ hand of some ruthless vandal. 

Let it not be supposed, however, from what is 
here said, that I am an advocate for passive obedi- 
ence and non-resistance to all unconstitutional le- 
gislation. I have, already declared with sufficient 
distinctness, I hope, in the language of a truly wise 

' and distinguised politician, that ^' in the event of an 

accumulation, of usurpations and abuses rendering 
passive obedience and non-resistance a greater evil 

\ than resistance and revolution, the members of this 

confederacy will have a right to recur to the last re- 
sort of all ; an appeal from the cancelled obligations 

I of the constitutional compact to original rights add 

the kw of self-*preservation ; the uUima ratio of 
all governments, whether consolidated or confedera- 
ted or a compound of both," and admitted and re- 
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cogoize^ Qot by .the disciples of a republic alone, 
but by the most strenuous supporters also of a mo-r 
narch's throne, — Paley and Blackston^. §ee Ha-, 
milton's 23th No. in the Federalist. All J contend 
for is, that we should never permit the .petty and oc- 
casional deviations from our own notions of Constitu- 
tional law or abuses of the constitution, which a suc- 
ceeding adminisltation. may remove, to fret us into 
impatience with oumoble institutions, and to prompt 
« wish to throw away jour peace, our pt:osperity anct 
our happii\ess, by a dissolution of this glorious union . 

To return, however, to our subject. It is riot 
alone in the oath of the legislator or of the judge, 
of thf officers of the states whether military or civil, 
that we confide for an honest, a faithful and zealous 
support of the union of the states. It is a senti- 
ment that has sunk deep in the hearts of the peor 
pie. It has been planted there by our patriots, and 
above. all, by him who was first in the hearts of his 
countrymen. Permit me to read to you those 
passages from his farewell .address, which bear di- 
rectly on this interesting topic. Any^ disputation on 
the nature ana character of our government must 
indeed^ be imperfect, which does not avail itself of 
the parting advice of the father of his country on 
thisjimportant subject. — See 5 Mar. 689 to 695. 

Such were Ihe sentiments of General Washings 
ton, and though I am aware that from the strong 
current of party feelings that prevailed at the close 
of his administration, there were parts of the fare- 
well address that were not acceptable to many, yet 
his paternal admonitions on the subject of the union, 
sunk deep in the hearts of all. The sentiments 
an4 feelings of the great mass of our population re- 
sponded to his ; and to this day, I am persuaded, 
jtnat However a doubt of the value of the union may 
exist in the.bosoiri of the anibitious or disappointed^, 
it has never yet found its way to the great body of 
^he popple, . ' 

'18* * ' 
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That I «m not mistaken in tfiis opinion, ts silQ-^ 
ciently manifest by occurrences before our eyes^ 
The sensitiveness which is displayed by leading mea 
and aspiring politicians, the indignation witb which: 
they rep^I every imputation of the spirit of disunion, 
can leave no doubt of their convictione of the state 
of popular sentiment. They may be fairly looked 
upon as bairometers of popular feeling, for they can 
ride into power only upon popular favor ; and it 
would be difficult, I doubt not, to find at this time, 
within the limits "of this confederacy, a single lead- 
ing individual who would avow himself a friend of 
the dissolution of the uuion. If there be- such an 
one, he would soon find the policy of lockiog up his 
opinions within the r^esses of his own heart, test 
they should put him in Coventry with the great body 
of his countrymen. 

If I am not then in an enoi: in this ioieresting 
matter, there are consequenees from it of amostim-* 
portant character in reference to the remote proba- 
bility of the secession of $ny state or .Dumber of 
states /rom this confederacy. For not only would 
it follow from the devotion of the people of evefy 
state to what has recently been so justly called otir 
wonderful and sublime constitution, (Mr. Calhoun's 
veto speech,) that there would be little probability 
of securing % majority in any state in f^vor of a pro- 
positioh to secede, but it may be also confidently 
affirmed, that if $uch a majority could be command-* 
edy it would be manfully resisted by a numerous and 
determined minority, devoted to the union, aiid in-, 
dignant at what they would freely denounce as trea-^ 
son to the constitution. Looking too with confident 
reliance to the support of the other states, their spir- 
rit would be sustained, and their opposition invigo- 
rated to the revolutionary movements of their own 
countrymen. Hence, tet secession come wbeti ii 
may— even though it be the result of ^^ usurpations 
and abuses no longer tolerable^ and of a ckaractet 
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to justify reiiiifltafioe aqd reipolution,"' yet the mihap* 
py state who may be driven to the step or may rash- 
ly adopt it, will most probably find her own bowels 
torn by civil dissensions withinj while pressed by 
eoemies from without Reason as we may^abomt 
the rigU of peaceable secession, peaceable seces- 
sion is scarcely within the ordinary laws of human 
action. If oppression aAd usurpation have given 
rise to it, what reason ha\'e we to suppose that they 
would be appeased or propitiated by what they 
would regard as treason in the seceding party to tho 
eonstitiition of the union ; and if it has sprung not 
fipom wnmg^ but from fretful impatience and jes- 
trveness in the seceding state, from a temper cap- 
tious about trifies^, and admitting the justice of no 
views and no opinions bul its own, how can it be ex^ 
peeled that five and twenty members of this great 
confederacy would tamely submit to the destruction 
(^ the great, and majestic arch by striking out its 
keystoiie, or even pulling away its teast important 
fragment. Depend upon it, frienda once turned 
to 'foes are ever the bitterest enemies ; and the in- 
skint of secession of one state would> right or wrongs, 
place live and twenty sister states in hostile array 
against her. The staunch and persecuted adherents 
of the broken constitution in the seceding state 
would ni^turally look to the friends of union every 
where for comfort and support ; and these would be 
most ready to extend protection to others who, in 
tl«eir view of the matter, would be suffering only 
for ^' righteousness sake.'^ Thus it seems to me in- 
evitable^ that come when they will, disunion and se- 
cession must result in civil wars, and end at last, 
perhaps, in ruthless despotism ; for that^ all experi- 
ence shows, is the waveless calm into which the 
troubied ocean of civil discord usually sinks with 
deceitful and fetal repose. 

Blessed be God, we have yet escaped these horri-^ 
ble catastrophes. Yet we have seen enough to 



know, thftt unanimiix ^f sentiment is a^t to be ex- 
pected among the peop]^ of a state which places it« 
self in opposition to the union. Lool^ only to what 
has happened of a les^ serious character. In every 
instance in which a member of the uni^n has even 
remonstrated or proteste4> she has done so with a di« 
vided population. Great as was the provocation in. 
179&-99, and dignified as was the appeal to their sisn. 
ter states against the alien and sedition laws by Ken^. 
tucky and Virginia, their resolutions were sanctioned 
by no triumphant majorities ; in Virginia 100 to 63. 
Had Virginia at that day fallen back upon her r<5serv-, 
ed rights, and renounced any further submission to 
the violated constitution, one^half of her. people 
would have been in rebellion against her authority, 
with Patrick Henry j"^ and John Marshall, apd Qeqrge 
Keith Taylor, and James Breckenridge at their h^ad. 
Had the western, insurrection in Pennsylvaqia in- 
fected one-half the state, the other would have ta-. 
ken arms to suppress it. Had the unhappy distpr- 
bances with South Carolina proceeded, some of her 
noblest sons and a large portion of her population 
would have adhered to. the union; and whei^ the, 
Hartford convention seemed to threaten treason and 
rebellion, it but gave vigor and indomitable spirit to 
the staunch patriots and faithful adherents of the fe-r 
deral constitution, who swarmed throughout that 
disaffected land. Let it then enter into the sober 
calculations of every state withdrawing from the unvr 
on, that in doing so, she hazards civil discord wilhr. 
in her borders, and desolating wars with former 
friends. 

Let me next advert to another consideration which 
strongly fortifies our hopes of long continued union. 
No one can look with any fear of disaffection to.any 
portion of our unambitious yeomanry unless miisled 
by disappointed and ambitious demagogues. How 

* Mr. Henry died in that year. 
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is it with them ? How is it with the great and aspi- 
ring men who lead the peo|rie and whose eyes are 
fixed with steadfast gaze upon the presidential chair ? 
Can we believe them blind to theiraposing difference 
between the presidency of tiiis great republic and the 
chief magistracy even of its most important mem- 
ber ? Can we believe they would willingly pull down 
the elevated seat for which they have so often panted ? 
Believe it not. Disappointment and vexation may 
sometimes curdle the veins of a defeated statesman, 
and in the moment of his excitement he may talk 
big of dissolution ; but let the heavens clear away 
and his prospects brighten and he will be found once 
more thq most zealous champion of ^' the beauti- 
ful and profound system of our federal constitution." 
(Mr. C's speech.) And so is it also of all the other 
posts and places under the general government. As 
a *^ 3aint in crape is twice a saint in lawn" a member 
of congress, or a judge of the supreme court, or any 
other of the high dignitaries of federal authority are 
looked upon, as to political elevation, as far above the 
corresponding stations in the more limited theatre of 
state authority. The ambitiqus will ever be loth to 
pull down the government that offers the most at- 
tractive lures to their eager pursuit of greatness. In- 
dead but for the powerful checks already adverted to, 
the real danger would be of the influence of federal 
patronage in winning over the corrupt to the exten- 
sion of the powers of the general government beyond 
the legitimate bounds prescribed by the constitution. 
In conclusion of these crudie views of the federa- 
tive principles of the government and of the power- 
ful motives which should bind the states to the zealous 
support of the uqion, I cannot do belter than to 
recall the recollection of the class to the very able 
papers which they have so recently perused from the 
pens of Mr. Hamilton, Mr. Madison and Mr. Jay. 
Those papers have been, with great propriety, made 
a manual for our youth, and I have only to ^xpr^9^ 
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a hope that their wise and wholesome councils have 
made a due impression upon your hearts, and that 
that impression may be as indjslible as it is salutary. 
I will conclude this lecture by reading to you De 
Toequeville, pp. 369 to 401. 



LECTURE XII. 



In the attempt to lay before you the true princi- 
ples of government, young gentlemen, you will re- 
collect it has been my effort to shew you that the 

) happiness of the people which is the only legitimate 
object of all political institutions is only to be found 
in a mixed government ; that public virtue the main 
ingredient to be sought for, is to be expected only 

I in those in which the democratical principle is largly 
infused, and thut our own affords, perhaps, a fairer 
prospect than any other of permanence and stability, 

t and of accomplishing the great purposes for which 

it has been established. It has been admitted, how- 
ever, that the democratical principle has certain im- 

I perfections and unfavorable tendencies which idhould 

' be vigilantly watched and carefully coulYteracted. 
Some of these have already been alluded to and 
some suggestions have been offered as to the salu- 
tary checks ivhich our system affords to its irregular 
anfd extravagant action. There yet remain, however, 

^ some matters touching the weak points in our insti- 

■ tutions which ought not to be entirely pretiermitted. 

r The origin and ropt of all evil in governments 

partakiqg strongly of the dei^ocratic character, ia 
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the want of knowledge and of g<Mdl principks ki 
the mass of the people. Whea they are rude and 
uninformed, reckless of the ri^ts of persons and of 
pibperty, prone to disorder and vioteiice and con- 
temners of law and^regular government, their influ- 
ence in public affairs must be mischieTous instead of sa- 
lutary, and men will soon learn to sigh for the cafan 
of despotism as a refuge from the hom-ly perils of a 
licentious and ungovernable populace. If the peo- 
ple are to govern through the medium of representa- 
tives, if their will is to be the law, either mediately 
through the effect of their influence or directly by 
the exercise of the right of instruction, it is obvious 
that they should be thoroughly imbued with good 

Erinciples, and as far as possible, with some know- 
»dge of the general character of their institutions, 
and the great interest and concerns of the country. 
Education, therefore, is of primary importanee ;< — 
in its broadest sense, if you please, as far as that is 
practicable, consistently with the undeniable and ir- 
versible destiny of our race ; " In the sweat of thy 
face shalt thou eat bread until thou return unto the 
ground." The wants and necessities of man must 
forever require that a large portion of the species 
should be devoted to the workshop or the field> to 
the loom or to the plough. All cannot be Solons, or 
Solomons, or Newtons, or Laplaces. AH cannot be 
mathematicians and philosophers, men of literature 
or jurists. But all may acquire what the necessities 
of their condition demand ! It does not follow 
that they are unfit to select from the cultivated por- 
tion of their countrymen, those who are fit to be en- 
trusted with their concerns, because they cannot cal- 
culate an eclipse or master the differential calculus. 
It does not follow that they are unfit to choosey be- 
cause they may be unfit to be chosen. If we ad<- 
mit with Jesus the son of Sirach, '^ that the wisdom 
of a wise man cometh by opportunity of leisure," 
and ask with him, ^^how hecaifget wisdom who 
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holdeth the plo«]|gh) who glorieth in- bis oxen aad 
whose talk is , of bullocks ;" if we agree that such 
should not be sougiit for in public counsel, nor set 
high in the congregation, are we therefore to aikhit 
that they are to be degraded Jrom the rank of /ree- 
men, and made the slaves of a. tyrant's will ? God 
forbid ! They may all be taught what is necessary 
for their station — what is essential to enable them 
well to play their part in that state of life to which 
it has pleased God to call them. 

What are their first lessohs and when to be in- 
stilled ? These first lessons are obedience and sub- 
mission to lawful authority ; the love of country, 
and of virtue and its holy principles ;-^princip]es 
adapted to the capacity of every living soul ; respect 
for the rights of others, whether of person or of pro- 
perty ; command of their passions, and the habit of 
appealing to reason and the law as their director and 
their guide. These are the rudiments of that edu- 
cation with which every man (even the poorest and 
most ignorant) may be imbued. It begins with the 
cradle, and its precepts must be first taught by a 
mother's lips, and enforced by a father's influence 
and authority. As youth progresses, he may learn 
to know and estimate his rights and what is not 
less important, to know and estimate his duties. He 
must learn to respect ofder, to venerate the law as 
his only sovereign, to regard as traitors to its au- 
thority those who take the power into their own 
hands, and to be ever ready to vindicate and protect 
it from assault. He must learn in the exercise of po- 
litical rights to act with a single eye to his country's 
good, and to eschew the baneful influence of party 
as ruinous .to free institutions. He must learn too 
some forbearance and moderation— rsome modesty 
in the avowal of his opinions ; some backwardness 
in undertaking, in matters of which he knows no- 
thing, to inafrtic^ those who are better informed, and 
in whom he has affeady reposed his confidence. With 
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%acik lessons instilled into the mind of youth, the 
most ameliorating influence would soon be felt in 
public affairs. And if to these lessons, which are 
fitt^d^' to ey^ry capacity, are added the advantages 
of liberal education, and of elevated principles for 
that portion of the people, whose situation or whose 
means will affprd them the acquisition of wisdom 
ftom " opportunity of leisure," we might look to 
our free institutions as possessing the fairest claims 
to happiness and stability. In such a state of so- 
ciety, we should cease to tremble at the shaking of 
every, leaf, from the fear of mobs, and rioters : we 
should soon^ rest in quiet when there would be none 
to make us afraid. Nay, more— not only would 
peace and order prevail throughout society, but we 
Ihould soon see the political bodies moving in their 
i-espective orbits, harmoniously and with dignity. 
We should cease to feel anxieties for the safety of 
our union, and to apprehend its dissolution from 
the hoarse jarring of contentious factions on the floo^ 
of coj)gr,ess, or from their rash and reckless action 
uader momentary impulses. W^ should have no rea- 
«on to anticipate a dangerous secession of a large 
body of the representatives, such as well nigh oc*^ 
curred but a few years ago : <^ A practice subversive 
of all the principles of order and regular govern- 
ment, a practice which leads more directly to pub- 
iio convulsions and the ruin of popular institu- 
tions, than any other which has yet been displayed 
among us." 

There are indeed other sources of anxiety which 
may well disturb the patriot breast in relation tq the 
Aflfairs of the union. The general government is not 
only liable, like every other, to disturbance in its 
own iconcerns, but its relative situation towards the 
• states may seriously inyolve it in any domestic vio- 
lence which may exist among then^. It is provided 
in the constitution that the United States shall guar- 
antee to every state in the union a republican form 
19 
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of government, and shall protect each of tti^fit 
against invasion ; and on application of the legisla* 
tare (or of the executive, when the legislature can- 
not be convened) against domestic violence," While 
liuman nature remains the sul)ject of the same pas* 
sions, and frailties, and vices whioli hBve marked its 
career from the days of Adam, we must expect oc- 
casional disturbances in relation to the internal cofi^ 
corns, and the struggle fOr power in six and twenty 
separate and independent states. To say nothing 
of the delicate question as to what is to be consi- 
dered as falling within the meaning of a " republi- 
can form of government," let us ask ourselves what 
is to be done, if a portion of the people of a state, 
considering themselves oppressed, and denied their 
just and equal rights should demand a change of the 
constitution of the state which should be resisted by the 
authorities, and that they should call upon the general 
government to suppress a ^'-domestic violence," in 
which nine-tenths of the people may be involved Y 
I do not ask what the government is to do, but what 
may be the consequences of its action ? The case 
seems to be about to present itself at the present 
moment. The state of Rhode Island is in a state, 
of commotion, which, without great prudence on 
the part of the people, and her rulers may lead to 
civil broil and insurrection. Her constitution is the 
musty charter of Charles 11., and by its provisions, 
a large portion of her people are disfranchised. 
They have asserted their rights — insisted on a new 
constitution, while those who have the power, grasp 
it with a tenacity very natural to man, though very 
reprehensible. The militia have been called out, 
but it has been like calling spirits from the Vasty 
deep. They will not come when they are called. 
Suppose the large majority of the people persist in 
their efforts, and the constituted authorities* call up- 
on the general government to protect them from do- 
mestic violence ? What would be the consequence 
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of interference ? Take a larger state. In 1816, the 
western people of Virginia, restless under the gross 
inequality of representation in the legislature which 
gave them but four out of twenty-four members in 
the state senate, and a very inadequate number 
tn the house of delegates, called a convention 
which assembled at Staunton, for the purposes of 
taking measures to correct the evil. Some were of 
opinion that that body should at once call a conven- 
tion to form a new constitution. It was my lot to 
be among them, and then as now, I was of opinion, 
that moderate and temperate measures should al- 
ways be pursued for correcting evils in the existing 
filiate of things less fearful than civil war. That must 
have been the result when two authorities would be 
op, neither supreme, and both contending for the 
opperhand . These peaceful counsels prevailed, and 
a respectful memorial was adopted, earnestly re- 
questing of the legislature to call a convention, which, 
after some years, was done, and a new constitution 
was adopted. Suppose a different course had pre* 
vailed, and the governor of Virginia had called for 
troops to put down the new constitution, formed by 
the western people ? What would have been the 
awful consequences of such a step ? Who knows, 
«ave heaven ? Even recently, new difficulties seem 
Co be arising between the western and the eastern 
people, and the protest of 4he former, through their 
delegates, against the rejection of their pretensions 
is already before the public. Can we not all per-^ 
c^ive the delicacy of the measure on the part of the 
federal government, of raising troops for the purpose 
of. upholding one party against another in the state.. - 
General ^ Washington, indeed, called out 15,000 
Alien to suppress an insurrection against the govern- 
ment, but who since his day, could have exercised 
' «ach a power withbut shaking the union to its cen- 
tre. However certain it may be, (as in the case of 
South Carolina,) that there were many opposed to 
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the measures of the state, y^t it is not easy to cd« 
culate the reflux of feeling, when the inhabitant of 
the state should see a powerful army marching 
through his native laiid, and reducing its proud and 
gallant people to submission. Still more difScoll 
would it be, to foresee the effect upon adjoining 
states. A general war might be the fatal coliBe'* 
quence, and a general war among the states would 
shake to pieces this noble fabric, which is so admi- 
rably adapted to provide for our prosperity and pro- 
mote our happiness. 

With ail my confidence then, in the permanence 
of our institutions, I frankly confess, that it is not a 
confidence in their being able to stand the shock 
of civil war,* but only in their tendency, and the 
tendency of our situation and our people to avoiid 
it. If, forgetting the dictates of justice, moderatioB^ 
and the great interests of the nation, the people of 
these states shpuld once excite the tempest of war 
between themselves, the constitution under wliich 
we live would go to pieces in the storm. It would 
be submerged inevitably amid the waves of civil di8<^ 
cord, and an universal despotism or jarring eonfede^ 
racied would take its place, and spread thetnselvef 
over our desolated land. Against such events it is 
impossible to say that we shall always be protected^ 
The prudence and good sense of the nation is our 
best security. No form of government can always 
avoid or control what the bad passions of our nature 
may give rise to. For ^' as to those mortal feuds which 
in certain conjunctures, spread a conflagration throng 
a whole nation, proceedingeitherfrom toeigftfy causes 
of discontent given by the government or from the cod<» 
tagion of some violent popular parojtysm, they do not 

fall within any ordinary ruled of calculation. When 

— ■■■ ■ '» — t * 

* The wfao)^ of the remarks in the Federalist (No. 16, pp* 
65, S6, 87,) as to the danger of civil commotion under the 
ul4 COD federation, have strong application to (he prenenf 
onion, if once the tocsio should be sounded. 
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they happen, they commonly anK>unt to revolutioni 
or diflimemberments of empire. It is in vain to 
speculate or to attempt to guard against events too 
mighty for human foresight or precaution, and it 
would be idle to object to a government, because it 
cannot perform impossibilities." 

There is yet another subject of momentous conT 
sequence which I deem it proper to touch upon, 
though in doing so, I may seem perhaps to wander 
from my proper sphere. It is the subject of the 
public credit, and the duty of providing liberally for 
the public defence, the public prosperity, and the 
general welfare. 

'In the government of the people, the purse-strings 
of the nation are held by itself. Supplies for ar- 
mies and navies, for fortifications and munitions of 
war, can only be raised by its consent. Now we 
have seen that the first of all duties to our country 
is its defence against a foreign enemy. Our first 
obligation, then, upon all occasions, is to advance, 
without a murmur, what its necessities may require, 
and to foster the means of commanding its ample 
resources in the day of difficulty and need. UnfoT" 
tunately, however, there is a general propensity, ma- 
nifested in those who have the power over the purse 
in a popular government, to resist the imposition of 
taxes, except in cases of dire extremity, to decline 
the creation 0ven of necessary burdens, and to ha- 
zard the safety of the state from a false apprehen- 
sion of the oppression of the people. Economy, 
indeed, in the public expenditure, cannot be too 
much commended, but a liberal supply of what is 
demanded by the necessities of the nation, is not 
less worthy of all approbation. The wanton waste 
of the public monies, or their unwise appropriation 
to injudicious and visionary schemes^ will always me- 
fit the reproaches of the nation ; but the generous 
^patriotism which will pour out its treasures as freely 
m its bloody in defence of al) that is dear to thi^ 
)[9t 
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heart of ^man, cannot fail to extort the'&pprdt>atioiit 
of the people, as it never fails to command the ad-, 
(miration of the world. It is then the unquestiona*- 
ble duty of the representative to vote supplieB> in-, 
stead of niggardly withholding them from the abso-. 
lute wants of the government; and it is just a« i^-t 
perious a duty to impose a tax when demanded by 
the exigenciea of the state, as to be vigilant in pro-. 
tecting society from unnecessary burdens. 

To be enabled, however, to effect tlie great ob- 
ject of commanding and providing the resou-rces ne- 
cessary for war and for other extraordinary ec»er- 
gencies of the state, there are certain principles to 
which we should, as far as possible, most steadfast-- 
ly adhere. In the first place, it should be ^ur 
maxim and our practice, to aopumulate no debts 
tfi time of peace. There is no sentiment which 
can better deserve the attention of the legislators of 
any country, than that expressed by Gen. Washing- 
ton, in his message to congress in 1796, whijeh indi- 
cates the danger to every government from the pro- 
.gressive accumulation of debt. A tendency U> it, 
k perhaps, the natural disease of all governments ; 
and nothing is more calculated to lead to great and 
convulsive revolutions. Money has, from «11 time, 
been the fruitful source of discord, and the debtor 
and creditor, when the prize is great, are alwa^ 
placed in a position of natural hostility. 

This tendency to accumulation of debt^ aris^ 
irom the ordinary course of human events. *'On 
the <^e hand, the exigenoies of a nation, creating 
new causes of expenditure as well from itaowp^ ;8i 
jfrom the ambition, rapacity, injustice, 4ntemperaoGe 
and folly of other nations, proceed in increasing ifiuid 
rrapid succession. On the other band, there is la ge- 
neral propensity in those who administer tbeaffains 
t>f>a government, founded in the constitjution of 
'nmiRf to shift off -from the ipresent toa futiiie liay^ 
ihe preasure and the burden — a propmistty iM^ 
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may be expacted to be strong, in proportion as. the 
form of the state is popular." For the i^tural pro- 
pensity to get what we can, and to hold fast to what 
we get, is often far too strong for the comnmnds of 
duty or the dictates of patriotisni ; and the people 
holding the purse-strings, are backward in taxing 
themselves; — in giving to the necessities of the 
state by taking the smallest scruple from their own 
comforts or their own luxuries and enjoyments. 
Hence, although to extinguish a debt which exists, 
and to avoid contracting more, are ideas always fa-t 
vored by public feeling and opinion, yet to pay taxes 
for the one or the other purpose, (which after all^, 
is the only means of avoiding the evil,) is generally 
more or less unpopular. These contradictions, in-, 
deed, are in human nature, and happy would be the 
lot of any country where there are none disposed to 
turn them to sinister accounts It is, however, no 
uncommon spectacle, to see the same men clamor- 
ing for occasions of expense, which chance for the 
moment to be popular, yet vehement against every 
plan of taxation, which is proposed for the discharge 
of subsisting debts or for avoiding new ones, by 
raising necessary revenue, to defray the necessary 
^j(penses of the government as they arise.* ''Hence, 
the evil day is put off; borrowing, instead of tax-* 
ing is resorted to, even in profound peace, and 
a debt is created in its halcyon days, wlpch sits like 
an ificubus upon the nation, when the hour o| her 
troqble cometh. Millions are suffered to accumu^ 
late upon the state, rather than an additional far- 
thing should be extracted from the pockets ^of the 
people. Members of the representative body with^ 
out other merit, seeH to ingratiate themselves vvith 
the narrow-minded among the people, by drawing 
tight the purse-strings, and voting against ev^y 
scheme for levying moqey by taxatioq, Thes0 un- 
handsome acts throw artificial embarrassmentii in 
](be way of the administrators of the goverpmeivt ; 
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and even they are themselves too apt to feel also 
a disposition to conciliah pubKc favor by decli- 
ning to lay even necessary burdens, or to avoid 
the loss of it by imposing them with firmness; and 
thus they serve to promote the Ticcumulation of. 
debt by leaving that which exists without adequate 
provision for its reimbursement, and by preventing 
the levying, with enefgy, of new taxes when new oct 
easions of expense occur. The consequence is, that 
the public debt swells, till its magnitude is enorniious, 
and the burdens of the people gradually increase till 
their weight becomes intolerable. Of such a state 
of things, great disorders in the whole political econ 
fiomy, together with convulsions and revolution tre 
the natural offspring, and there can accordingly be 
no more sacred obligation on the public agents of a 
nation, than to guard against such a mischief with 
steadfast and inflexible constancy. Public ^bts \r\ 
time of peace should then be scrupulously avoided. 
Borrowing in time of peace should be always dis- 
countenanced ; for borrowing is with us the chief re-i 
source in war ; and that resource should not be sap- 
ped for the expenses of a peace establishment, which 
taxes would defray, almost without being felt. In 
peace at least, the evil of the day should be borne by 
itself. Pay as you go should be our maxim. Justice, 
fair dealing, love of country and true policy forbid 
our transmitting our own burdens, and a debt arising 
from our sordid selfishness to the shoulders of our 
posterity. 

The propriety of these principles will be more ap- 
parent when we reflect upon the difficulties and ne- 
cessities to which particular exigencies of the stale, 
may give rise. What are to be our resources in the 
event of foreign war ? War, whether of ofience or 
defence,cannot be successfully waged without means. 
Tens of thousands engaged ip the wasteful business 
of arms, dissipate the treasures of the state with mos^ 
fearful rapidity. Hundreds of thousands taken from 
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the bitsinees of prodaction/rom the workshop and the 
plough, from the lopm and from the harvest, and de- 
Voted to the work of destroying and cutting throats, 
soon eat out the hoarded riches, and the hard-earned 
coatKibutions of the suffering people. To what re-^ 
sources then can the nation look? To her customs ? 
Take our own country. War cuts off our commerce, 
and annihilates om customs. During the last war 
the revenue from that source was reduced to little 
more thaii four millions, though in the year after it 
ended they mounted up to thirty six. Shall we resort 
to excises and direct taxes ; — to the most expensive, 
unproductive and vexatious impositions known to our 
system ? to a source to which we would not resort 
sufficiently in time of peace to keep down our 
debt ? We may do so— we mtL0t do so, but yet it 
will not suffice. In war we must borrow also. 
" Loans in foreign wars are found an indispensible 
fesource even to the wealthiest nations ! In a country 
Rke ours possessed of but little monied capital, the 
necessity for that resource must be in such emergen- 
eies proportionably urgent; and as on the one band j; 

(he necessity for borrowing is undeniable, so on the 
other it is equally evident that to borrow upon good 
terms whether at home or abroad, it is essential that 
the credit of the nation should be firm and well-^es- 
tablidhed. Now one. of the first and most essential 
means of enabling us to borrow in time of war, is to 
have no debts in time of peace. With nations, aa 
with individuals) ccBteria paribus, those which are 
oat of debt, can borrow upon the easiest terms. Engr ^ | 

land indeed, with her immense debt, can neverthe- 
less borrow advantageously ; but she .owes her power 
to do so, to her inviolable good faith in performing 
her engagements, and to the immenseand redundant 
capital of her people, which is always seeking invset* 
inent. To us it is of no little moment to add to out 
command of money in the market, by going into war 
unincumbered by a debt 

1 
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Bat other pritieipJes must alsobe adopted for su9« 
taining public credit and enabling the nation to bor- 
row upon good terms. We must establish its credit 
by the observance of the most scrupulous good faith. 
For when the credit of a country is in any degree 
questionable, it is always obliged to g|ive an extrava* 
gant premiiim^ in one shape or another upon all the 
sums it has occasion to borrow. Nor is the evil con- 
fined to borrowing. The same disadvantage musi 
be also sustained upon whatever is bought on cre- 
dit. From this constant necessity of borrowing and 
buying dear, it is easy to conceive how immensely^ 
the expenses of a nation in a course of time will be 
augmented by an unsound state of public credit. 
During the late war, United States loans fell to 62^ 
making a dollar paid for sixty two cents received. 
To attempt to enumerate the complicated variety of 
mischiefs in the whole system of the social economy, 
which proceed from a neglect of the maxims which 
uphold public credit, would lead me too far were T 
even capable of the t^sk. It, is however rendered 
indubitable by experience, that on their due obserV*- 
ance depends the individual and aggregate prosper-*' 
ity of the natibn ; their relief from difficulty in great 
emergencies, their character as a people and the cause 
of good governhfient. 

^' If the maintenance of public credit then be trulv 
so important, the next enijuiry wliich suggests .itself 
itself is; by what means it is to be effected. The 
ready answer is " by not abusing it ; — by good faith— t 
by punctual performance of contracts." States are, 
like individuals ; if over head and ears in debt, few 
will like to trust them ; and on the other hand, those 
who owe nothing can borrow what they want. More- 
over, those who will observe their engagements faith- 
fully are respected and trusted ; while the reverse i« 
the fate of those who palter with their faith. To de- 
kt^, and stiH more to refuse payment when due, to 
seek ingenious pretexts and subde devices for evad* 
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i^ public eDgagemeiits, and to eswt the pow 
tovereignty in wronging our creditors, will ru 
credit nnd destroy our capacity for borrowing 
er ; while at the Game time it sinks us i^ the • 
our own people and degrades us in the estima 
the world. Look to Great Britain, With hei 
sand millions of debt, she can borrow ad Hi 
because she pays at the stipulated hour. I 
punctuality her debt becomes a sort of propi 
estate in the hand^ of individuals, which the 
and hold and enjoy as they would hold a real 
They have no more doubt of it than of the t 
their lands. It thus holds out a convenient s 
for investment for all who have capital olheriffi 
employed — for all who havq retired from tb 
plexities of business, and desire to pass the evei 
their days at ease, and for widows and others 
situation forbids their engaging their scanty 
in active commerce. It is like bank stock, 
«very man may buy with confidence, when he li 
thing (however small) to invest. By this ing 
mea&s, sustained by faith inviolate, all the loo 
unemployed capital of the kingdom is throwi 
pleasure into the hands of the government; an 
it is rendered capable, in moments of immint 
tional danger, of those gigantic efforts by wh 
the last fifty years it has astonished the world 
Look now to our own history : — I mention 
as a reproach to ourselvea (for our situation 
the revolution was peculiar^ but as a warning 
salutary lesson. From various causes unne< 
to be ^numerated, the United States, and the 
dual states, in the prosecution of the war of Ini 
dence, were compelled to contract immense 
by borrowing or by purchases on terms of fului 
ment. These debts they were unable to disc 
and the consequence was that they fellinthei 
to about two and sixpence 11 think) in the poui 
that state.of things and in the UDcertain condi 
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our polrticatxoncerns, farther bonrpwing was imprac- 
ticable. But when the Union was e^tablialied, when 
the debts created in the struggle for liberty had been 
assumed, and when provision was made for their pay- 
ment, those very debts shot up above par. Credit 
at once was re-established. Money could be had by 
the government on terms as reasonable as by indivi- 
duals. It came out of its hiding places— for it is al- 
ways hoatded when it cannot safely be invested. 
But the system for supporting public credit gave 
confifieiice to the holders, and above all the union, 
a firm and well adjusted government, giving assur- 
ance, of permanence, of order, of public faith, of 
safety and of ability to comply with its engagements, 
spread confidence throughout the land and opened 
tne purses of the timid, and even the strong box of 
the miser. 

Simnl alba nautis Stella refalsit, 
Deflnit saxis ag^itatus humor ; 
CoDcidunt venti, fugiuntque nubes, 
£t minax (quod sic voluere) ponto 
Unda recumbit. ' 

It is not wonderful indeed that money leaders 
fear to trust a faithless state. They know full well 
there are no courts and juries made for them, — no 
casa's for their bodies, or elegits for their lands. If 
they lend to individuals, the strong hand of the law 
will extort fulfilment of their engagements, but the 
sovereign power must be trusted on its feith alone. 
It may even pledge its funds, but if it have not faith 
it will not heed the pledge, and thus the pledge itself 
is nought. 

**Trom these considerations, it is clear, that every 
breach of the public'engagements whether from choice 
or liecessity is (though in different degrees) most 
hurtful to public credit. When such a necessity does 
truly exist, the evils of it are only to be palliated by 
a scrupulous attention (on the part of the govern- 
ment) to carry the violation no farther than the ne- 
cessity absolutely requires ; and to manifest (if the 
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nature 6f the case admits of it) a sincere disposition 
to make reparation • whenever circumstances shall 
permit. Moreover to leave no room for doubt in the 
mind of the capitalist, to make to him " assurance 
doubly sure/^ it has long ago been suggested and 
has usually been wisely practised in our administra^ 
tion, that we should regarcl it as a fundamental max- 
hn in the system of public credit in the United 
States, that the creation of the debt should always 
be accompanied with the means of its extinguish- 
menf, and the pledge thus given,' should be invio- 
late. ^* This is the true secret," said Mr. Secretary 
Hamilton, ''for rendering ptAlic credit immortal, 
and, it is the secret which has rendered that of Bri- 
tain, so. It clothes the debt with the character of 
private property, and by making the pledge of funds, 
apart of the confrac^ with the lenders," removes 
all reasonable apprehension of loss by thetn. " Hap- 
pily, (as Mr. Hamilton observes,) the United States 
have a large field of resource yet unexplored. Their 
youth, theiriarge tracts of unsettled lands, says he, . 

(and land in the infancy of improvement,) assure ;| \ 

them a great and rapid increase of means." These |^ 

lands and their proceeds, present at once an ample : ; 

fund for the security, in times of difficulty, of the 
principal and interest of money borrowed for na- 
tionial defence. So too with oiir revenues from 
comrperce. They are large and growing, and though J 

interrupted in time of war, yet, by the restoration of ^ ' 

peace, their increasing productiveness is resumed " ' 

with renovated vigor. Such as has been already ob- 
served, was the effect of the late war. Depressed 
during its continuance, to four millions of dollars, 
the customs rose at once on the return of peace to 
thirty-six ; and though that was much above the 
average amount, yet ever since, the produce of them 
has usually exceeded twenty millions. 
I conclude these crude suggestions on this most 
20 
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k important topic, with the remark that diey apply 

' with not less force to the stateci themselves than to 

the United States. For though as m<eail>ers of the 
confederacy, their limited concerns' can never re- 

^ quire them to incur a debt in time of peace, yetvin 

time of war, when every nerve is strained, and eve- 
ry limb of the body politic is brought into action^ 

. their .credit, their efforts may be demanded to save* 

' the sinking state. Nay^ more, as the natural re>> 

sources from customs mui^t always be impaired, and 
a direct tax resorted to in time of war, a state with 

^ well established credit, may be enabled to assume 

it9 quota of the tax, , and relieve its people from 
pressure, ^when they are least able fb bear it) by a 

. loan to itSi amount. Credit thus may be as necessa- 

r ry to the states as'to the general government,.and it 
should therefore be cherished with the most watch- 
ful care. It is a tender plant, and by the slightest 

, frost is withered and cut down. 

I have now concluded, young gentlemen,, in my 
poor way, the few remarks. on. the subject of the na- 
ture arid objects of government, and of the charac- 
ter of Its several forms which I have deemed wor- 
thy of your consideration,, and which my limited 
leisure has enabled me to throw together. After 
enquiring into the original formation of society and 

' government, into the effect of its structure upon the 
natural rights of man, we have proceeded to con- 
sider the nature of sovereignty, and the forma- 
tion or organization of governments, whether found- 
ed on force, acquiescence under superior power, or 
express consent. We next pointed out the great 
objects of government, and went into a cursory ex- 
amination of the three simple forms, with a view 
of ascertaining, in which we were mo^ likely to find 
the principles calculated to promote and sustain 
those indispensible objects. Disappointed in our 
hopes of discovering any one which would answer 
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the great purposes of political in$tUution|^ we next 
turned our thdughts to mixed governments with the 
expectation of combining the, tendencies of the sim- 
ple forms so as to secure the advantages of each. 
To enable us to arrive at just conclusions on this in- 
teresting topic, we passed in review the British con- 
stitution! And dwelt with no little satisfaction on the 
democratical principles which seem to be infused 
into it. But finding the powers of the crown and 
the nobility yet too great for the happiness of the 
people, we advanced to the examination of represen- 
tative democracy and Our own institutions. Allow- 
ing to this form of government all its alleged advan- 
tages, and giving to it as we do, a most decided pre- 
ference, we have not thought it wise to ^' wink so 
hard" as not to see its defects, or to be utterly insen- 
sible to its weak points or to the hazards which are 
inseparable from its very nature. We have stated 
and examined these, I trust, with fairness and candor, 
and have then proceeded to present the strong checks 
and counteracting principles in our system and in 
our situation. Iq pursuing these enquiries, we were 
unavoidably led to turn our eyes to our federal insti- 
tutions. Finding in them the happiest effects in 
remedying and supplying the deficiencies, which, but 
for them we should have much reason to apprehend, 
we have been naturally led to an examination in its 
turn, of the tendencies and imperfections, of the fede- 
ral government, and to some deeply interesting specu- 
lations as to its probable permanence and stability. 
This has brought before us the dangers of centrali- 
zation {|nd dissolution, from both of which we fondly 
hopcj we shall long h^ free. And we have brought 
ourselves to indulge the consoling belief that though 
the shock of domestic war would probably shake the 
fabric to its centre, yet that the interests and the sa- 
gacity, and the patriotism of our people will long pro- 
tect us &om the iatal calamity. One of the most ef- 
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k ficient modes of preveotibg it I deem to be that which 

it has been my object to pursae : to imbue the minds | 

of those ^ho are at some future day to be the legis- J 

. lators of the land, and the leaders of the democracy ^^ ^ 

I with a just sense of the dangers to which our insti- 

tutions are exposed, and the weighty duties which will 
devolve upon tb^m for their prevention. 
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